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DEBI BAKHSH SINGH (Defjshdakt) v . 0H:ANI)BABHA.N SINGH, *

(Plaiotipe-). '— — ------ -
[Oa appeal from tho Oourfc of the Judicial Obmmissioner of Oudh &t

Lucknow.]

J a i  xV̂o. I  c/1869 f Oudlb B s t a t e s  A o f j ,  secH on s 8 and 22] su h -section  { l l ) ~ 8 t c o - .  

cession to estate o f  falurjdar dying intesUte ioho$e name is enUrei in Usis 
i  and B'-ImjiariiUG estate— “ BrimogenUave,”  meaning of in sanad s^antsi 
Itf Britisli Govermmnt in \BQ<y~]Sffeot o f  imssing o f  A c t  2^o. J o / 1869—.
Zineal ^primogeniiuro and no6 nearness o f  degfee,

A sanad guantad to a ta]ucj_dar in 18G0 contained tlie condition that "  iu the 
event of your dying intestate the estate shall descend to the nearest male heir 
according to the rule of primogeniture.’ ’ After the passing of the Oudh Estates 
Act (I of 18G9) his name was entered as a "  talugdar ’ ’ in list 1, and in list 5 /  
which T,vas a list “ of the grantees to whom sanads or grants may have been ot 
may he given or made by the British 6overniaent iip to the date fixed for the 
closing of the list, declaring that the Euocession to the estates compiised in siack 
sanads or grants shall thereafter be regulated by the rule of primogeniture,”

Meld that the meaning of the word “ primogeuitute ”  in the sanad was the 
ordinary meaning of the same -̂ vord in tUs Law of England. On the death of the 
taluqdar’s widow the succession to his estate was contested by his cousin the, 
respondent, who would bo the heir if the succession was governed by the rule of 
lineal primogeniture, and his uncle, who -would succeed if it was regulated by 
nearness of degree,

MeM that the question whether the estates of talug.dars for the purposes of 
intestate succession m ust be treated as impartible is settled by authority in the 
affirmative— a JjiJai B a h a d u r  Singh  v. J a g a tjja l Singh  (1) and J a g d ith  

B a h a d u r  v. S M o  P ariah  Sitigh (2). T h e  succession therefore to a taluq m u s t  he 

to an impartible estate whether the estate “ ordinarily devolved upon a single 
heir "  as in list 2 of section 3, or whether tha succession was to be regulated Ly 
the rule of pi'imogenituro as in lists 3 and fi of section 8,

Section 22, in so far as it describes in the first ten of its sub-sootions'the 
speeilic order of heirs preferred to the succession, must have force given to it to 
the efiect of standing as a statutory substitute for any line of succession set 
forth in the sanad. 'Where sub-section 11 of section 22, coming aa it does at the 

'close of the long list of specific stages of prescribed succession, sets up the' rule 
'that in d efa u lt of m y  on e taking under tho’preYious suls-sections there should'bs 
preferred such persons as would have been entitled to succeed to the estate, 
under the ordinary law to which persons of the xeligioa and tribe of such 
taluqdar &o.» are subject/^ it must be construed as being a general relegation

JPresent :»-Lord Ateiksost, Lord ShjiWj Sir AbihuB'WiESOTt and-Mr. Ambe2B 
Ali, ^

( I )  <1890)  I .  L . B . .  18 Q a lo .. I l l f  . (2)  (rl8Q l)  L . L ,  B ; ,  2S. A n .̂ -369
' L .K*,1TI.A.,173. ■ “ L .‘B .^ 2 S I .A .,m  ‘ -
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1910 of pasties to ths situation in wliicb they would have been found apart from
the Act,

In the prasent case that situation was found in the sanad itself, and was 
also contained, either hy way of affirmance, or at least by way of narrative in 
list 5 of section 8 of the Act. While the specific rules of succession in Act I 
of 1869 must be held to displace this, the general reference to what is not covered 
by those speoifio rules must include a reference to the rights of parties ascer
tained in the sanad which was the original title to the property.

On these principles and this construction. M e M  (affirming the decision of 
the Court of the Judicial Commissioner) that the succession should be regulated 
by the rule of lineal primogeniture and not by nearness of degree and that the 
respondent was entitled to succeed.

A ppeal  'from a judgement and decree (5th July 1907) of 
the court of the Judicial Commissioner of Oadh, which partly 
reversed a decree (13th. September 1906) of the Subordinate 
Judge of tabsil Biswaii ia the district of Sitapur.

The questions for determiDabion in this appeal were questions 
of law mainly relating to the proper construction of certain 
sections of the Oudh Estates Act (I  of 1869). A  question o i fact 
was in dispute between, the parties in the court3 in India, namely, 
the question whether the plaintiff, as he alleged, was entitled 
to the property in suit by a family and tribal custom of primo
geniture j but both com-ts below concurred iu finding a3 a fact 
that no suoh'custom had been proved.

The suit out of which the appeal arose was brought by the 
respondent as heir of his cousin Raghuraj Singh, against the 
appellant, his uncle, who had on the death of the widow of 
Raghuraj Singh taken, possession of the property in dispute.

A  pedigree in which the relationship of the parties to the suit 
is sufficiently shown will be found set out in the Judgement of 
their Lordships of the Judicial Committee.

The property in suit consisted of two estates, named Rajpur 
Keotana and Thangaon, and other property. The Rajpur estate 
wa3 conferred upon Raghuraj Singh by Government in 1860 
under a sanad which contained the following provision :—.‘ ‘It is 
another condition o f this grant that, in the event o f  your dying 
intestate, or any o f your successors dying intestate, the estate 
shaU descend to the nearest male heir according to the rule of 
prixucgeniture,”  And the name of Raghuraj Singh was entered 
ia  Ksfeg 1 and 5 prepared under section 8 o f  A ct I  o f i860,
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The estate o f Thangaon was given to Hanuman Ba,khsli Singh, 
a cousia of Eaghuraj Singh,- and eveatually became the property 
o f  the latter, who also acquired the other property in suit, and 
died childless and intestate on iSfch January, 1892, all the dis
puted property then pasdng into the posse.-sion of his widow 
Eani Brijnath Kaawar. She died on 5th August, 1904, and 
after her death mutation of naui3S wa^ effected by the Revenue 
Court in. favour of the prem b appellant in respect of all th e  
property in suit, his claim thereto being that he was the nearest 
reversioner aad as such was entitled t> it according to the 
ordinary law of inheritance under the Mitakshara,

The respondent thereupon, oa 14th November, 1905, instituted 
the present suit agaiaab the appellant^ the younger brother o f  the 
respondent’s father, who had predecea'^ed the widow Brijnath 
Kuuwar. The plaintiff claimed to be entitled to succeeJ in 
preference to the defendant under the rule of lineal primogeni- 
tare, which was, he contended, applicable to the taluq of Raj pur 
under the sanad and the Oadh Estates Act, 1869, and to the 
rest of the property under the family custom above mentioned.

The defendant put in a written statement in which he 
denied that the succession to the property in suit, or any part of 
It, was governed by the rule o f lineal primogeniture whether by 
custom or otherwise. Issuer were framed, of whiot the 6th only 
is now material, namely :— Whether the plaintiif iiS entitled to 
the property in dispute under the Hindu Law and A ct I  o f  1869 
and also under the family and tribal custom as pleaded by the 
plaintiff/’

The courts in India, hosvever, both agreed in holding that 
the plaintiff was not entitled to any of the property left by 
Eaghuraj Singh other than the taluq o f  Eajpur. This appeal 
therefore relates to that estate alone»

The Subordinate Judge held that the plaintiff was not 
entitled to any part o f the property, and dismissed the suit. 
In  doing so, he summed up his findings with regard to the
p la in tiffc la im  under Act I  of 1869 as follows

tt that the plaintiS cannot claim the estate uader the terms of the
sanad granted to Kaghura] Singh, because it was superseaed lay Aofe I  of 1869 
and was not revived hy tha Grown Grants Act, 1896;
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1910 ' Behondly, that, e y e n  assuming tliat tlio plaintiff’s claim imcler th,e terms of 
tTie sanad is admissible, the language of tlio sauad fails-to sliow that succession 
according' to lineal primogen iture was intended.

T M r d h f , that when clause (11) of section 22 is reached, the esstate does not 
•descend as a.u iniparfcihle property and that therefoxo the rule of primogcnitui’e— 
much less lineal primogonitnrc—rfoes n o t  a p p ly  ;

F a n rtU u ^  that even if it descends aa an impartible property, in the present 
case, succession will not be governed by the rule of lineal priraogeniture ; and 

i ' i f M i j ,  that the succession to the estate shall be regulated by the Hindu Law, 
and that the estate will devolve upon the nearest male heir, i . e., the defendant, 
who was alive when the widow Bani Brijnath Kunwar died.

“ The r e s u l t  is that the suit fails and is d i?m iE se d  w i t h  costs.”
i\ii appeal Ly the plaintifi-was lieard by the court of the Judicial 

Commissioner (Me , E. Chamiee, Judicial Commissioner, an.d 
Mu. J. SatjndebSj officiating 1st additional Judicial Commissiouer) 
aod the couit delivered jiidgeixieiitri the material per lions of wh:ch 
were as follows ;—

M r . Chamier, (after expresBing agreement with the court 
below th£it the custom set up by the plaintiff had not been proved 
and that therefore his claim to the property other than the Ivaj- 
pur taluc[ had been rightly dismi3:!ed) oonfcinued

“ The question whether the plaintiff is entitled to the Eajpur Keotana 
estate is one of some difficulty and importauca ”

and after referring to the respective contentions of the parties 
and the authorities cited in support oE them he proceeded :—

“ The question is whether the words ‘ rule of primogeniture * in section 8 
6f the Act denote the succession of the eldest or first horn among several elaim- 
dnts e9[ually entitled under the ordinary law, or the succession of the represent- 
ative of the senior line, however remote he may ho, i.e ., lineal primogeniture. It is 
eommbn ground that the v/ords do not denote the succcsslon of the first-horn or 
eldest collateral reg-jirdless of line and degree, It is only by est ihlishing hneal 
firimogeniture as the rule of succession applicable to estates in List 3 that the 
plaintiff oan succeed, for the defendant is older than the plaintiff and is nearer 
in degree to EaghuraJ Singh. * * *  * * '

“ The plaintiff has in my opinion, failed to show that there is any rule of 
Hindu Law by which impactible estates which are not the property of a joint 
family descend by the rule of lineal primogenituro.' Therefore the plaintiff in 
order to succeed must show that the word ' primogeniture ’ in section 8 of the Act 
denotes lineal primogeniture. It was contended on his behalf that it has been 
held twio e by the Privy Council that the word is used there in this sense. ■

“ Tiie first case referred to was that of A o h a l H am  v. U d a i P a r& a i A d d iy o ,  

i>at Bing I  ( 1). That case related to an estate entered against the name' of Pirfchipal

(1) (1883) I. L. B., 10 Oalo., 5111 L. B., I I  I. A., 61;
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Bingli in Lists 1 and 2 wliiela on the aeath of PirtBipnl Singli before 1809 had 
devolved on his widow and after lier death on. their daughter. On tho death of the 
datighter her hnshand Aehal Ram, who had no right whatever, had taken posses
sion of the estate. The plaintiff was a collateral relative of Pirthipal, but not 
the nearest collateral. In order to suiiceed he had to establish a rule of descent 
by lineal primogeniture. There was no evidence that the estate had ever descended 
according to such a rule. The argument of the plaintiff before their Lordships 
was that as Pirthipal Singh’s name was in List 2 it should he presumed that 
the heir was to be ascertained by the rule of lineal primogeniture. Their Lord
ships repelled this contention, saying that they were of opinion that ‘ wheru a 

f a l u q c l a r ' s  name is  entered  in th e second h s t  a n d  n o l  in the th ird  lis t, Hie esta te , 

although i t  is  to dosaond to a s in g le  hm r, is  n o t to  he, considered as an esta te  iia ss- 

inff according  to the ru les  o f  lin ea l p r im o g e n ii  t ir e '

“ The other ease relied on-was that of B M i  N a riiu la rJ a J ia d u r Sin gh 'n . A e h a l ‘ 

Bam  (1), in whicli Lord Hobhouse said :—‘ The estate is in Oudh, and was granted 
by the Grown to one Pirthipal Siugh after tho confiscation, and it is placed in Glass 
9 of Act I of 1839, and not in * Class 3. The effect of that is that the estate is 
labelled as one which, according- to the custom of the family, descends to a single 
heir, but not necessarily by the rule of lineal primogeniture. It may bê  and it has 
so happened in this case, that the heir accordlHg to lineal primogeniture is more 
remote in degree from the ancestor than other collaterals or other persons in tho line 
of hoirship. If so, the degree prevails over the line according to the classification 
undor the Act; though’if two coUateralSj, or persons in the lino of heirship, are 
equal in degree, then as the property can only go to one, recourse must he had 
to the seniority of line to find out which that one is. ”

“ It must be admitted that it was not necessary for their Lordships in either 
case to decide the question whether an estate in List 3 devolves under clause 11 
of section 23 according to the rule of lineal primogeniture, hut they had to con
sider incidentally the effect of the entry of an estate in List 3, and* the language 
used by both Sir Barnes Peacock and Lord Hobhouse suggests strongly that they 
were of opinion that degree prevailed over line in the case of an estate in List
2, but that line prevailed over degreee in the case of an estate in List 3,

“ It must be borne in mind that the applioation of the rule of primogeniture 
prescribed by section 8 is limited to cases of succession by ascendants and some
what remote collaterals of ths deceased, and it is obvious and also admitted tha,t 
the words ‘ rule of primogeniture ’ do not import the succession of the first-born or 
eldest ascendant or collateral regardless of line and degree. It appears, therefore, 
that if primogeniture implies no more than the succession of the first-hom 
of persons standing in the samo degree of relationship to the deceasod, the 
rule of suocession is the sa®ie for estates in Lists S and 5 as for estates in List 
2 if the personal law is the same and no custom is proved. When th© Legislature 
used the words * rule of primogeniture ’ they must have intended some known 
rule of succession the details of which in its application to collateral succession 
could he ascertained. ' Thera was no such rule known to tho Hindu or Muham
madan Law, apart from special customs the details of which are scarcely ever 

(X) {189S) L L. B.J 20 Galo., 6i9 ; L. R., 201. A., 77,
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1910 alike. They were pToviding a rule of succession which would be applicable to
Hindus, Muhammadans and Christians alike, and in the circumstances I do not 
ihiak it is an extravagant assumption that they had in mind the rule of primo
geniture as applied to the succession of real estate in England. It has been part 
of that rule since the time of Edward I, if not that of Henry III, that all the lineal 
descendants of any person deceased represent their ancestor, i.e., stand in the same 
place as the person himself 'would have done had he been living ; (sea HsJa on tho 
Common Law, edition of 1794, volume I, chapter I I ; Pollock and Maitland's 
Bisfcory of the English Law, volume 2, page 257, and authorities there cited).

I gather from the language used by their Lordships in the two cases last men
tioned that they’consider that this rule of representation applied to the succession 
of estates in List 3. If so the rule applies to estates in List 6 also. For these 
reasons I would hold that the Rajpur Keotana estate devolved upon the plaintiff 
on  the death of Brijnath Kunwar. I would allow the appeal in part and give the 
plaintiff a decree for possession of that estate with mesne profits from 2Sth 
October, 1904, the amount to be determined in eseoution of decree. In other res
pects I would dismiss the appeal and order the parties to pay and receive pro
portionate costs in both Courts.”

M r . Sauubees eaid
“ I concur with my learned colleague. When in clauses (1), (2), (3), (4), (6), 

and (10) of section 22;of the Oudh Estates Act, the rule of succession by lineal 
descent is preBcribedj it cloes not appear too far-fetched an assumption that the 
Legislature intended that, on clause (II) of the same section being reached, the 
person entitled to sucoeea in the case of estates in Lists 3 and 5 should be ascer
tained according to the rule of lineal primogeniture. ”

On this appeal,
Moss and B. Dube, for the appellant, contended that the Court; 

of the Judicial Commissioner had erred in deciding that under 
clause 11 of section 22 of the Ondh Estates Act (I  of 1869) 
succession to the estates of a taluqdar entered in Lists 1 and 5 
prepared under section 8 o f the Act is governed by the rule of 
lineal primogenitare. I f  the succession is governed by the rule of 
primogeniture there was nothing in the terms of the ganad, nor 
on the construction of section 8 as regarded List 6, to stow 
that “  lineal”  primogeniture "vas intended. On the true consfcruc- 
tioii of clause 11 o f section 22 of the Act, which, ifc was submittedj 
governed this case, it was contended that the estate did not descend 
as impartible property and that therefore the rule of primogeni
ture did not apply ; but that the succezsion was governed by 
the ordinary law to which persons of the religion and tribe of 
the taluqdar, &c., are subject, in this caie the Hindu law of 
ihe Mitakshara sohool, by which it) devolved (at tho time o f the
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1910
death of the widow of Raghuraj Singh) on the nearest male heir, 
wlio was the appellant Eeference was made to the Oudh Estates 
Act as amended by Act X  of 1885, secfciona 8,10  and 22, clauses 
( 5 )  and (11) ;  the Oudh Settled Estates Act ( I I  of 1900) Editioiif v.  

1903, Lucknow, by R. G. F . Jacob, p. 103 ; Sykes’ Compendium o bhan^Singh. 
Taluqdari Law,[pages 80 (bottom of page), 81,101 (bottom of page) 
and 103 j Achal Ram v. UdaiPartah Addiya Dat dingh (1 ), BJiaie 
Narindar Bahadur Singh v. Achal Ram (2), Balhhaddar Bingh 
V. Sh&o Narain Singh (B ), Brij Indav Bahadur Singh v .  Bans 
Jcmhi Koer (4), Man Bijai Bahadur Singh v. Jagatpal Singh 
(5) and Jagdish Bahadur, v. Sk&o Fartab Singh (6).

DeGruythnr, K. G. and Kenworthy Brown for the respon
dent contended that the judgement appealed from had rightly 
decided that the Buccession to the property in suit was governed 
by the rule of hneal primogeniture. Reference was made to Sykes’ 
Compendium o f Taluqdari Law, pages 385, 380, 380,391 3 Sheo 
Singh V. Raghuhxns Kunwar (7), Ran Bijai Bahadur Singh v,
Jagatpal Singh (8), Jagdish Bahadur v. Shea PaHah Singh (̂ 9), 
clause (1 1 ) o f section 22 of Act I  of 1869, Maharajah Pertab 
Narain Singh v. Maharanee Suhhao Koer CIO), Haidar Ali y . 
fasadduh Rasul Khan (11), Bhai Narindav Bahadur SimgJi 
V. Achal Ram (12) and Brij Jndar Bahadur Singh v. Jagatpal 
Singh (13) in  which the same estate was in  question as in Jagdish 
Bahadur v. Shea Partah Singh (14).

Moss replied citing Maine’s Hindu law, 7th edition, pages 742,
743, paragraphs 545, 5 4 6 ; and Lai Bitla Bakhsh Singh v. Janki 
Kuar (15) and Abdul Karim Khan v. Sari Singh (16) from the 
Select Cases in the Jndicial Commissioner’s court, 2nd edition by

(1) (1883) L Ii. B., 10 Oalo., 511;
L. B., 111. A., 51.

(2) (1893) I. L. B., 20 Oalo., 649 (652) ;
L.B., 20 I. A,. 77 (79).

(3) (1899) I, L. B., 27 Calc., SU ;
L. 26 I, A., 19i.

(4) (1877) L. B., 5 I. A., 1.

(5) (1890) I. L. E„ 18 Calc., I l l  (114) ;
I. L. B., 17 L A., 173 (174),

(6) (1901) I. L;B., 23 AU., 869;
L. B.,28 I. A., 100.

(7) (1905) I. Ii. E„ 27 All., 63i (650) ;
L.B., 32.1. A., 203 (213),

(8) (1890) I. L. K., 18 Oalo,, 111 j

(9) (1901) I. L. B., 23 All, 369 (381) J 
Ii. B., 28 I. A., 100 (107).

(10) (1877) L L. a ,  3 Oalo., 626 j L. E„
4 I. A., 222 (284).

(11) (1890) I. L. R., 18 Oalo., 1 (9) j
L. &, 171. A., 82 (87, 88}*

(12) (1893) I. Ii. B., 20 Oalo., 649
L.R., 20.1, A., 77.

(13) (1877) L. B.,5 LA.,1.

(14) (1901) I. I j. B., 28 AU., 369 | L.
28 I. A., 100.

(IB) (1874) Case No. lO, page 7.

(16) (1890) Oaso No. ITI, page 126.
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1910 MunsM Jwala Prasad; as to the estate of taluqdar entered in List 
5 not being impartible.

1910, July 15iJi.—The judgement of their Lordskips was- 
delivered by L oed  Shaw :—

This suit had reference to the succession to more than one 
estate, but the issue which remains contested on this.appeal 
has regard solely to the Taluq of Rajpar Keobana and other 
lands of which the defendant (appellani;) had obtained possession 
on the death of the widow of one Ragburaj Singh.

The respondent as plaintiff brought a suit against the 
appellant to obtain possession from him of that taluq. The 
Subordinate Judge, on the l3th September, 1906, dismissed the 
suit. On the 5th July, 1907, this judgement was reversed by 
a decree of the Judicial Commissioner of Oudh, and against 
that decree the present appeal is made.

The situation of the parties is thus briefly described ;— The 
Eajpui' Keotana estate was conferred upon Raghiiraj Singh by 
a Government sanad in the year 1860. Eaghuraj Singh's name 
was entered in Lists 1 and 5, mentioned in the Oudh Estates 
Act, 1869, section 8. Raghnraj Singh died intestate and with
out issue in 1892. His estate passed into the possession of his 
widow, and her death occurred in 1904. The succession in the 
taluq to Eaghuraj Singh is contested as between Debi Bakhsh 
Singh, defendant, and Chandrabhan Singh, plaintiff. Excluding 

' therefrom the items ■which are irrelevant to the issue raised 
in this case, one may adapt the table o f relationship from the 
appellant’s case thus

Ohandbaka Bakhsh Bihgh.

Earn Narain Singh. Gur Bakisli Singti.

Beni 
Madho Singli.

Raglauraj Singli 
(widow Rani Brijnath 

Kunwar).

Sheo • Debi 
Gopal Singh, Bakhsh Singh 

I (defendant).
Chandrabhan 

Singh 
(plaintiff).

It  - iS' thus seen that the plaintiff would be entitled to 
succeed to Eaghuraj Singh under the rule of lineal primogeni
ture, bnt that the defendant (his uncle) would-be entitled to
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succeed were the rule adopted not that o f  lineal pritnogenifcure
but of nearne33 in degree. The issue in this case is which of 
these rules governs the rights of the parties.

Tlie case was treated by the Courts below aud in argument 
at one of great general importance as determining the rules o f  
intestate succession to the Talnqdars of Oudh ; and it is no doubt, 
true that, while both parties appeal to the provisions of the 
Oudh Estates Act^ 1869, an apparently serious repugnancy 
arises on a contrast of the provisions of section 8 and section 22 
of that Statute.

By the 8th section it is provided that
Witliin sis montlis aftei the passing of this Aot, the Chief Oommissioner 

ol Oudh, subject to such instruofcions as he may receive from tha Governoi*" 
General of India in Council, shall cause to be prepared sia lists, namely 

and then follow the lists in their order.
It is an admitted fact in the present case that Raghuraj 

Singh, whose succession is in question, had in 1860 the !EaJpur 
Keotana Estate conferred upoir him, and that his name was 
entered in List 6 as well as List 1. List 1 was of a general 
character, namely :—

“ 1st. A list of all persons who are to be considered talugdars vrithin the 
meaning of this Act,”

List 5 was as follow s:—
“ 5fch. A list of the grantees to whom sanads or grantsjmay have been 

or may be given or made by tha British Goverhmenfc up to the date fised for the 
closing of such list, declaring that the succession to the estates comprised in 
such sanads or grants shall thereafter be regulated by tie rule pf primogeni- 
ture.*’

Up to that point their Lordships do not think that any 
substantial difficulty would arise in the case. What appears to 
be contended for is that some other rule of primogeniture thaa 
the rule of lineal primogeniture should be applied. In  the first 
Court a certain custom was appealed to, to make clear or illus
trate what variation from lineal primogeniture was mean.t, but 
n.0 success attended that plea and it was not maintained at their 
Lordship’s Bar. In their opinion, the language o f the sanad 
emanating from the British Authority was simply language 
conveying the ordinary meaning of the word primogeniture 
n the Law of England.

80
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1910 A  much more serious difficulty arises on the construction of 
section 22. That section provides ;—

“ If any taluqclar or gtantee w Iiosg n a m e  shall be inserted in tlie second, 

tlih'd or fifth of the Lists mentioned in section 8, or his heic or legatee,* shall 

die intestate as to his estate, such estate shall descend as follows : —

There are then inserted ten specific rules o f  succession, 
beginning, of course; v/ith the right o f succession of the eldest 
son. These need nob be stated in detail, bufc two observations 
occur to their Lordships as important with regard to them, 
JTirsb, it is entirely clear that the estate the succession to which 
was there being dealt with was from beginning to end o f these 
sections dealt with as an impartible estate; and secondly, the 
preservation of the estate as impartible appears to their Lordships 
to be ia entire accord with the language and policy o f  the 
Legislation. The social and historical reasons for this have 
been the subject of frequent exposition and need not be entered 
upon, the matter being concluded by authority as after referred 
to.

After these ten rules of descent have, however, been given 
in section 22, there occurs the following sub-section, namely

(11) or, in default of any suoh doscondartts then to such persons aa would 
have been entitlad to succeed to th e  estate under the ordinary law to which 
persons of the religion and tribe of suoh taluqdai or grantee, heir, or legateê  
are subject.”

It is maintained by the appellant that he is entitled to the 
succession because, by the ordinary law to which it must be 
supposed reference is here made^ nearness in degree is preferable 
to lineal descent; and the contention accordingly comes to this, 
that sub-section (11) amounts to a revocation or an abrogation of 
the rule of succession laid down in the sanad under which the 
taluqdar received his property, and that section 8 o f the Statute 
did not really amount to a declaration that the succession “ shall 
thereafter be regulated by the rule of primogeniture,'^ but only 
used that phrase in the course of a narrative identifying the fifth 
list of grantees. It is fairly clear, however, that, i f  a repugnancy 
does not arise within the Statute iteelf  ̂ at least something 
which would have the same effect has been produced, namely, an 
inconsistency between the order of succession specified in the 
sanad and some other law of saccesaion. under the ordinary law



of the taluqdar’s religion and tribe • and it is maintained igjQ
that in these circumstauees the Statute, and the Statute alone must
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The main authority for this proposition is the case o f Oê dba-
Indar Bahadur Singh v. Rame Janhi Koer, Lai BhunJmr Smqh. 
Bvboa V. Ranee Janhi Koer and Lai Seetla Bux v. Ranee Janhi 
Koer (1) in which Sir Barnes Peacock said

“ As regards the succession their LorSsMps axe of opinion tlist ilie Iimita~ 
tioii in the sanad v?as wholly superseded Tby Act I of 1869, and that the rights 
of the parties claiming by descent must be governed by the provisions of sectioa 
22 ol that Act. By that section it was enaoted that, if any such taluĝ dar whosQ 
name should be inserted in the second, third or fifth of the lists mentioned iu 
section 8 , or his heir or legatee, should die intestate, such estate iahouid descent 
in manner therein described.”

Now, it has to be observed that̂  with reference to all the author
ities cited, no one of them has decided the question now submitted 
oa this appeal or any question as to Lists 3 or 5. The case just 
referred to was a case in which the name of the taluqdar was 
entered upon Lists 1 and 2.

On the point of whether the estates of taluqdars mustj for 
the purposes of intestate succession, be treated as impartiblej 
their Lorships hold that the matter is definitely settled by 
decision. In  the appeal of D&wan Ran Bijai Bahadur y. Rolq 
Jagcitpal Singh and Rae Bisheshar Bafcsh Singh v. Dewan Run 
Bijai Bahadur Singh and Rae Jagatpal Singh (2)-, Sir Barnes 
Peacock, delivering the judgement of the Privy Council, said ;—

<« A q.uestion might arise upon the construction o£ clause (11| of section 22 
■whether the estate descended as an impartible estate. Iheir Lordships are of 
opinion, looking to the provisions of Act I of 1869, List 2, section 8, and section 
22, that it was the intention of the Legialatui’9 that the estate should descend 
as an impartible estate.̂ ’

Again, in Jagdish Bahadw v. Sheo Parta'b Singh (3) the 
same law was affirmed in terms in the judgement of Lord Pavey 
and the point taken to be concluded by authority.

It  cannot, accordingly, in the first place be denied that, 
giving full effect to Act I  of 1869, the succession to a talaq 
must be to an impartible estate, and that, whether the estate 

ordinarily devolved upon a single heir,”  to quote the language
aafT) L. a ,  61. A.,1. (2) (1890) L. B . ,  17 i. a., its  ,* I. l .  e .. is

Calc., 111.
0) (Xmi) ti h  SS AHm B69 ; h, & I  Av, 0̂0.



of List 2 of section 8, or whether the sacoession was to be regu-
---------------  lated by the rule of primogeuitare, to quote Lists 3 and 5 of
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 ̂ '• In the second place, it can hardly be doubted that section 22.
i! “ t •BHAsr Singh, in so far as it describes in the firab ten oi its sub-sections the

specific Older of heirs preferred to the successionj must have force
given, to it to the effect of standing as a statutory substitute for 
any line of sucoession which might have been  set forth in  the 
sauad.

In  the third place, when sub-section (11)—-a snb-section which 
comes at the close of the long list of specific stages of prescribed 
succession— sets up the rule that, in default o f  any one taken 
under the previous sub-sections, there should be preferred

•' such persons as 'would Have Tbeen entitlod to succeed to tHe estate uader 
the ordinary law to which parsons of the religion and tribe of suoh taluqdar or 
grantee, heir oe legatee are subjeoi;.̂ ^

Their Lordships do not see their way to hold that this is
anything else than a general relegation o f parties to the situation 
in which they would have been found apart from the Statute.
But that situation is found in the sanad itse lf; and it is
also contained, either'by way of affirmance or at least by way of 
narrative, in the jSfth list oE section 8 of the Statute. So far as 
the sanad was concerned, the provision was as fo llow s;—■

“ It is another condition of this grant that, in the event of your dying intes
tate, or any of your successors dying intestate, the estate shall doiScend to the 
nearest male heir according to the rule of primogeniture,”

While, as has been said, the specific rules of suceei-sioii in Act
I  of 1869 must be held to displace this, the general reference 
to what is not covered by those speoifio rules must include a 
reference to the rights of parties as contained in the sanad, 
which was the original title to the property.

By this simple construction the alleged repugnancy dis
appears.

It must be added, with reference to the body of decisions 
cited in the judgements of the Court below and at their Lord
ships’ Bar, that, as these decisions refer to the property descendiog, 
in the language of List 2, to “  a single heir there was therefore 
necessitated the search for that heir according to the law of the 
religion and tribe aa referred to in seotion 2t% sub-section. (11)

610 THE IHDIAN L^W EBPOBTS, [VOL. XXXII.



VOL. S X X I I .] AJXAHABAB SEBIES. 611

But it does nofc appear that tlie ordiRary la^v o f the religion and 
tribe would have fixed upoa any different person as entitled to 
succeed where the rale of primogeniture ” had been ack
nowledged rale of the succession— any different person from the 
respondent and plaintiff in the suit, who has succeeded under the 
judgement of the Judicial Commissioner.

I f  reference be made to section 23; the resiilfc reached is the 
same. That section provides that

“ Except in the cases provided for by section 22, tlie succession to all pro
perty left by talu^dars aud grantees, and tlieir heirs and legatees dying intestates 
shall te regulated by tho ordinary lav? to \̂hich members of tho intestate’ s leli- 
giott and tiibo are subject.”

This expression, viz., that
“ the sticcession shall be regiilated by '̂ 

is the same form of words as that employed in the List 5 of 
section 8 which declared of, inter alia, the present succession 
that it

"  should be regulated by the rule of primogeniture.”
This declaration and condition o f the sanad being part of 

the original title to the property is an essential part of that 
regulation of the ordinary law of the religion and tribe aud 
would have been respected accordiagly,

For these reasons' their Lordships will humbly advise His 
Majesty that the judgement passed by the Court of the Judicial 
Commissioner of Oudh, dated the 5fch July, 1907, is correct; and 
that the appeal should be dismissed with costs.

Appeal dismissed. 
Solicitors for the appellant:— Barrow, Rogers tfe Nemll, 
Solicitors for the respondent;— T. L. Wilson & Go.
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