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PRIVY COUNCIL.

DEBI BAKHSH SINGH (Derexpixt) v, CHANDRABHAN BINGH,
(Prarxmivy).

[On appeal from the Court of the Judicial Commissioner of Oudh at
Lucknow.]

Aot No. X of 1869 ( Qudl Bstates Act), scetions S and 22, sub-seotion (11) —Sue-
eession to esinte of talugdar dytung infestafe whose name iy entered tn lsts
1 and 8-~Impariible estata—" Primageniture,’ meaning of in sanad  grantsd
by Brilish Goverament in 1860—2% Foct of passing of Act No. I of 1859~
Liugal primogeniture and not nsarness of degree,
A sanad granted to a talugdar in 1800 contained the condilion that * in the
event of your dying intestate the estate shall descend to the nea.rest male heir
aceording to the rule of primogeniture.”” After the passing of the Oudh Fatates

N

Act (I of 1869) his name was entered as a © talugdar ”’ in list 1, and in list 5,

which was a list “ of the graniees to whom sanads or grants may have heen qr
may be given or made by the British Government up to the date fixed for the
closing of the list, declaring that the succession to the estates comprised in such
sanads or grants shall thereafter be regulated by the rule of primogeniture,”
Tld that the meaning of the word ¢ primogeniture’® in the sanad was the
ordinary meaning of the sameword in the Law of England, On the death of the

tzﬂluqdar’s widow the succession to his estate was contested by his cousin the,

respondent, who twould be the heir if the succession was governed by the rule of
lineal primogeniture, and his unels, who would succeed if it was regulated by
nearness of degres,

H.ld that the question whether the estates of talugdarg for the purposes of
intestate succession must be treated as impartible is settled by authority in the
atfirmative—Ran Bijai Bakadur Singh v. Jsgatpal Singh (1) and Jagdish
Bahadur v. Sheo Partab Singh (2). The succession therefore to a talug must be
to an impartible estate whether the estate “*ordinarily devolved upon a fingle
heir ' ag in list 2 of section 3, or whether the succession was to be regulated by
the rule of primogeniture ag in lists 3 and § of section 8,

Section 22, in so far as it deseribes in the firsi ten of its sub-scotions the
specific order of heirs preferred to the succession, must have force given to it to
_the effect of standing as a statutory substitute for any line of succession seb
forth in the sanad, Where sub-section 11 of section 22, coming as it does ab the

‘elose of the long list of specific stages of prosoribed succession, sets wp the- rule

‘that in {default of any one taking under the previous sub-gections there should bo
preferred ¢ such persons as would have been entitled to succeed to the estate
under the ordinary law te which persons of the veligion and fribe of such
talugdar &o., are subject,’” it must be construed as being a gener:ﬂ relega,tion
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of parties to the situation in which they would have been found apurt from
the Act,

In the present case that situation was found in the sanad itself, and was
also contained, either by way of afirmance, or at least by way of narrative in
list 5 of section 8 of the Act, While the specific rules of succession in Act I
of 1869 must be held to displace this, the general reference to what is not covered
by those specific rules must include a reforence to the rights of pariies ascer-
tained in the sanad which was the original title to the property.

On these principles and this construction. Held (afirming the decision of
the Court of the Judicial Commissioner) that the succession should be regulated
by the rule of lineal primogeniture and not by nearness 0f degres and that the
respondent was entitled to succeed.

APPEAL from a judgement and decree (5th July 1907) of
the court of the Judicial Commissioner of OQudh, which partly
reversed a decree (13th September 1906) of the Subordinate
Judge of tabsil Biswan in the district of Sitapur.

The questions for debermination in this appeal were questions
of law mainly relating to the proper construction of certain
sections of the Oudh Estates Act (L of 1869). A question of fact
was in dispute between the parties in the courts in India, namely,
the question whether the plaintiff, as he alleged, was entitled
to the property in suit by a family and tribal custom of primo-
geniture ; but Loth courts below conmcurred in finding a3 a fach
that no suchcustom had been proved.

The suit out of which the appeal arose was brought by the
respondent as heir of his cousin Raghuraj Singh, against the
appellant, his uncle, who had on the death of the widow of

Raghuraj Singh taken possession of the property in dispute.

A pedigree in which the relationship of the parties to the suit
is sufficiently shown will be found set out in the judgement of
their Lordships of ths Judicial Committee. )

The property in suit consisted of two estates, named Rajpur
Keotana and Thangaon, and other property. The Rajpur estate
was conferred upon Raghuraj Singh by Government in 1860
under a sanad which contained the following provision :~“If is
fmother condition of this grant that, in the event of your dying
intestate, or any of your successors dying intestate, the estate

" shall descend to the nearest male heir according to the rule of

primogeniture.” And the name of Raghuraj Singh was entersd -
i lists 1 and 5 prepared under section 8 of Act I of 1868,
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The estate of Thangaon was given to Hanuman Balkhsh Singh,
a cousin of Raghuraj Singh, and eventuslly became the property
of the latiter, who also acquired the other property in suit, and
died childless and intestate on [5th Jannary, 1892, all the dis-
puted property then passing into the posse.sion of his widow
Rani Brijnath Kunwar. She died on 5th August, 1904, and
after her death mutation of namas was effected by the Revenue
Court in favour of the present appellant in respect of all the
property in suit, his claim thereto being that he was the nearest
roversioner and as such was eniitled t> it according to the
ordinary law of inheritinee under the Mitalkshara,

The respondent thereupon, on 14th November, 1905, instituted
the present suit against the appellant, the younger brother of the
respondent’s father, who had predeceased the widow Brijnath
Kunwar, The plaintiff claimed to be entitled to succeel in
preference to the defendant under the rule of lineal primogeni-
ture, which wag, he contended, applicable to the talug of Rajpur
nonder the sanad and the Oudh Estates Act, 1869, and to the
rest of the property under the family custom above mentioned.

The defendant put in & writteu stitement in which he
denied that the succession to the property in suit, or any parb of
it, was governed by the rule of lineal primogeniture whether by
custom or otherwise. Issue; were framed, of which the 5th only
is now material, namely :—* Whether the plaintiff is entitled to
the propery in dispute under the Hindu Law and ActX of 1869
and also under the fumily and tribal custom as pleaded by the
plaintiff.”

The courts in India, however, both agreed in holding that
the plaintiff was not entitled to any of the property left by
Raghuraj Singh other than the talug of Rajpur. This appeal
therefore relates to that estate alone.

The Subordinate Judge held that the plaintiff was mnot
entitled to any part of the property, and dismissed the suit.
In doing so, he summed up his findings with regard to the

plaintiff’s claim under Act I of 1869 as follows :—

. # Fipstly, that the plainbiff cannob olaim the -estats under the terms of the
gannd granted to Raghuraj 8ingh, because it was superseded by Act I of 1869
and was nob revived by the Crown Giranta Act, 18353
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" Serondly, thad, even assuming that the plaintiff’s claim under the terms of
the sanad is admissible, the language of tho sanad fails to show that succession
according to lincal primogen iture was intended.

Thirdly, that when clauso (11) of section 22 is reached, the estate does not
‘dezcend as an impartible property and that thevefora the rule of primogeniture—
much less lincal primogeniture—daes not apply ;

Fourthly, that even if it descends as an impartihle property, in the present
cnge, succession will ot be governed by the rule of lineal primogeniture ; and

' Fiﬂﬁ-ly, that the succession to the estate shall be regalatod by the Hindu Taw,
and thab the estate will devolve upon the nearest malo heir, 4. ¢, the defendant,
who was alive when the widow Rani Brijnath RKunwar died.

“ The result is that the suit {ails and is dismissed with costs.”

A appeal Ly the plaintiff was heard by the court of the Judicial
Commissioner (MR. E. Cuamrier, Judicial Commissioner, and
Mr. J. SAUNDERS, officiating 1st additional Judieial Commissioner)
and the conrt delivered judgements the material portions of which

were as follows :—

© Mn. CHAMIER, (after expresing agreement with the court
below that the custom set up by the plaintiff had not been proved
and that therefore his claim to the property other than the Laj-

pur talug had been rightly dismissed) continued :—

The guestion whether the plaintiff is entitied fo the Rajpur Keotana
estate is one of so me difficully and importance
aud after referring to the respective contentions of the parties

and the authorities cited in support of them he proceeded :—
. «The question is whether the words ¢ rule of primogeniture ! in section 8
&f the Act denote the succession of the eldest or first born among several claim.
ants equally entitled under the ordinary law, or the succession of the represent-
gbive of ths senior line, however remote he may be, 7.¢,, lineal primogeniture. It is
common ground that the words do not denote the succession of the first-born or
_ eldest collateral regardless of line and degres, Ifis only by est:blishing lineal
Primogeniture as the rule of succession applicable to estatos in Tist 3 that the
plnintiff can succeed, for the defendant is older than the plaintiff and is nearer
in degree to Raghuraj Singh, * * * * *
¢ The plaintiff has in my opinion, failed fo show thab thereis any rule of
Hindu Law by which impaxtible ostates which are not the properby of a joint
ffz.mxly descend by the rule of lincal primogeniture.” Therefore the plaintiff in
order 1o succeed must show that the word ! primogeniture * in section 8 of the Act
denotes lineal primogeniture, It was contended on his behalf that it has Deen
keld twice by the Privy Couneil that the word is used there in this sensa,
* The first caso referred to was that of dekal Ram v, Udai Partad Add@g/a
.Dat ;S’m_gh (1) That case related to an estate entered against the name of Pirbhipal

(1) (1888) I L. B, 10 Oalo,, 511 § L B, 111, A, &1,
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Singh in Lists 1 and 2 which on the death of Pirthipal Singh before 1860 had
devolved on hig widow and after her death on their daughter. On tho death of the
daughter her husband Achal Ram, who had no right whatever, had taken posses-
sion of the estate. The plaintiff was a collateral relative of Pirihipal, but not
the nearest collateral. In order tosucceed he had to establish a rule of descent
by lineal primogeniture, There was no evidenco that the estate had ever descendled
according to such arule. The avgnment of the plaintiff before their Lordships
was that as Pirthipal Singh’s name was in Lish 2 it should be presumed that
the heir was fo be ascertained by the rule of lineal primogeniture. Their Tiord-
ships repelled this contention, saying that they were of opinion that ¢wiens
talugdar’s name is entered in the seaond st and nof in the third list, the estate,
although ¢ is to dc:sc'lmz(l to a single heir, is not £o be cousidered as an estate Pass-
ing according to the rules of lincal primogeniture)

¢« The other ease relied on was that of Bhai Ferindar Sahadur Singhv, Ackal

Ram (1), in which Lord Hobhouse said :— The estate is in Qudh, and was granted
by the Crown to one Pirthipal Singh after tho confiscation, and it is placed in Class
2 of Act I of 1839, andnobin "Class 3, The effect of that is that the estate iz
labelled as one which, according to the custom of the family, descends fo a single
heir, but not necessarily by the rule of lineal primogeniture, It mag bo, and it has
so happened in this case, thab the heir according to lineal primogeniture is more
remote in degrec from the ancestor than other collaterals or other personsinthe Iine
of heirship. If so, the degree prevails over the line according to the classification
under the Aeb ; though!'if two collalerals, or persons in the linc of heirship, are
equal in degree, then as the property can only go to one, recourse must he had
to the seniority of line to find out which that one is. '

« It must be admitted that it was not necessary for their Lordships in either
case to decide the question whether an estate in List 3 devolves under clause 11
of section 22 according to therule of lineal primogeniture, but they had to con-
gider incidentally the effest of the entry of an estate in Iist 3, and- the language
used by both Sir Barnes Peacock and Lord Hobhouse suggests strongly that they
wore of opinion that degree prevailed over line in the cage of an estate in List
9, but that line prevailed over degrees in the cage of an estate in List 8,

« 1t must be borne in mind that the application of the rule of primogeniture
prescribed by section 8 is limited to cases of suceession by ascendants and some-
what remote collaterals of ths deceased, and it is obvious and also admitted that
the words * rule of primogeniture ’ do not import the succession of the firsi-horn ox
eldest agcendant or collateral regardiess of line and degree, It appears, therefore,
that if primogeniture implies no more than the suecession of the first-horn
of porsons standing in the same degree of relationship to the deceasod, the
rule of succession is the same for estales in Lists 5 and & ag for estates in Tist
2 if the personal law is the same and no custom is proved. When the Legislature
used the words ¢ rule of primogeniture * they must have intended some known
rule of suceession the details of which in itg application to eollateral succession
conld be ascertained, - Thers was no such rule known to the Hindu or Muham-
madan Law, apart from special customs the details of which are scarcely ever

(1) (1898) L Lu R., 20 Calc,, 649 ; T By 20T, A, 77,
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alika, They were providing a rule of suceession which would be applicabla o
Hindus, Mghammadans and Christians alike, and in the circumstances I do not
think it is an extravagant assumption that they iad in mind the rule of prime-
geaiture as applied to the suceession of real estate in England. It has been part
of that rulesinee the time of Tdward I, if not that of Henry ITI, that all the linea]
descendants of any person deceased represent their ancestor, i.e,, stand in the same
place as the person himself would have done had he been living : (zee Hale on tha
Common Law, edition of 1794, volume I, chapter II; Pollock and Maitland's
History of the English Law, volume 2, page 257, and anthorities there cited),

T gatherfrom the language used by their Lordships in the two cases last men-
tioned that they consider that this rule of representation applied to the succession
of estates in TList 8. If so the rule applies to estates in Tist § also. For these
reasons I would hold that the Rajpur Keotana estate devolved upon the plaintiff
on the death of Brijnath Kunwar. I would allow the appeal in part and give the
plaintiff a decree for possession of that estate with mesne profits from 25th
October, 1904, the amount to be determined in execution of decree, In other rag-
peets I would dismiss theappeal and order the parbies to pay and receive pro-
portionate costs in both Conrts,”

MR, SauxDERS said :— .

T goneur with my learned colleague, When in clauses (1), (2), (3), (4), (8),
and (10} of section 22:0f the Oudh Estates Act, the ruls of suceession by lineal
descent is preseribed, it does not appear too far-fetched an assumption that the
Legislature intended that, on clause (I1) of the same section being reached, the
person entitled to suceeed in the case of estates in Lists 8 and 5 should be ascer-
{ained according to the rule of lineal primogeniture. *'

On this appeal,
Rossand B. Dube, for the appellant, contended that the Court

of the Judicial Commissioner had erred in deciding that under
clause 11 of section 22 of the Oudh Estates Act (I of 1869)
succession to the estates of a taluqdar entered in Lists 1 and §
prepared under section 8 of the Aect is governed by the rule of
linesl primogeniture. If the succession is governed by the rule of
primogeniture there was nothing in the terms of the sanad, nor
on the construction of section 8 as regarded List 5, to stow
that ¢ lineal” primogeniture vasintended. On the true construe-
tion of clause 11 of section 22 of the Act, which, it was submitted,
governed this case, it was contended that the estate did not descend
as impartible property and that therefore the rule of primogeni-
tare did not apply : but that the succez:sion was governed by
the ¢ ordinary law to whieh persons of the religion and tribe of
the talugdar, &e., are subject, ”” in this ease the Hindu law of
she Mitakshara sohool, by which it devolved (at the time of the
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death of the widow of Raghuraj Singh) on the nearest male heir,
who was the appellant, Reference was made to the Oudh Estates
Act as amended by Act X of 1885, sections 8, 10 and 22, clauses
(5) and (11) ; the Oudh Settled Estates Act (II of 1900) Editionf
1903, Lucknow, by R. G. F. Jacob, p. 103 : Sykes’ Compendium o
Taluqdari Law, pages 80 (bottom of page), 81, 101 (hottom of page)
and 103 ; Achal Bam v, Udai Partab Addiya Dot Singh (1), Bhate
Narindar Bahaduy Singh v. Achal Ram (2), Bulbhaddar Singh
v. Sheo Narain Singh (3), Brij Indar Bahadur Singh v. Rans
Junki Koer (4), Ran Bijoi Bahadur Singh v. Jagatpal Singh
(5) aud Jagdish Bahadur, v. Sheo Partab Singh (6).

DeGruyther, K. C. and Kenworthy Brown for the respon-
~ dent contended that the judgement appealed from had rightly
decided that the succession to the property in suit was governed
by the rule of lineal primogeniture. Reference was made to Sykes’
Compendium of Talugdari Law, pages 385, 386, 389,391 ; Sheo
Singh v. Roghubans Kunwar (7), Ban Bijai Bahadur Singh v,
Jagatpal Singh (8), Jagdish Bakadur v. Sheo Partad Singh (9),
clause (11) of section 22 of Act I of 1869, Muharajeh Pertab
Narain Singh v. Maharanee Subhao Koer (10), Haidar Ali v.
Pasadduk Rasul Khan (11), Bhai Narindar Bohadur Singh
v. Achal Rom (12) and Brij Indar Bahadur Singh v. Jagatpal
Singh (13) in which the same estate wasin question as in Jagdish
Bahadur v. Sheo Partab Singh (14).

Ross replied citing Maine’s Hindu law, Tth edition, pages 742,

743, paragraphs 545, 546 ; and Lal Sitla Bakhsh 8ingh v. Jamki
Kuar (15) and Abdul Karim Khan v. Hari Singh (16) from the
Select Cases in the Judicial Commissioner’s court, 2nd edition by

(1) (1888) L L. R, 10 Calo,, 511 9) (1901) L. L. R, 23 AlL, 869 (381);
L R,11L A, 5L L. R, 88 LA, 100(107)

@) (1893) I.T. R. 20 Oale., 649 (659) ; (10) (1877) I L.R., 8 Calo,, 626 ; I, R.,
L.R, 90 I A, 77 (79). 232 (234).

(3) (1899) 1. L. R, a7 calc,344 (11) (1890) 1. L. R, 18 Calo, 1 (9); .
T..R, 26 I, A, 194, 17T A., 83 (87, 88),

{4) (1877) TaR., 51.4,1 (12) (1893) 'L L. R., 20 Calo., 649

20,1 4., 77,
(5 (1390) I. L. R., 18 Cale., 111 (114) (18) (1877) L. B L A, L.
L. R, 17T A, 178 (17
(6) (1901) 1, L. R. 23 AlL, 369 (14) (1901) I.T. R., 23 A1}, 369 ; L. R,
28 T, A., 100, 28 1, 4., 100,
{7 (1905) I L. R, 27 AlL, 634 (650) ;i (16) (1874) Case No. 10, page 7.
32T, A, 208 (213),
(8) (18%0) I. L. R., 18 Calo., 111§ (16) (1890) Case No, 171, page 126,

LB, 1TL A, 173,
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Munshi Jwala Prasad, as to the estate of talugdax entered in List
5 not being impartible.

1910, July 15th.—The judgement of their LOlchlPa way
delivered by LorD SHaw :—

This suit had reference to the succession to more than one
estate, but the issue which remains contested on this.appeal
has regard solely to the Talug of Rajpur Keotana and other
lands of which the defendaant (appellant) had obtained possession
on the death of the widow of one Raghuraj Singh.

The respondent as plaintiff brought a suit against the
appellant to obtain possession from him of that taluq. The
Subordinate Judge, on the 13th Septermber, 1906, dismissed the
suit,  On the &th July, 1907, this judgement was reversed by
a decree of the Judicial Commissioner of Oudh, and against
that decree the present appeal is made.

The situation of the parties is thus briefly described :—The
Rajpur Keotana estate was conferred upon Raghuraj Singh by
a Government sanad in the year 1360, Raghuraj Singh’s name
was entered in Lists 1 and 5, mentioned in the Oudh Estates
Act, 1869, section 8. Raghuraj Singh died intestate and with-
out issue in 1892, His estate passed into the possession of his
widow, and her death occurred in 1904, The succession in the
talugq to Raghuraj Singh is contested as between Debi Balkhsh
Singh, defendant, and Chandrabban Singh, plaintiff. Excluding

“therefrom the items -which are irrelevant to the issue raised

in this case, one may adapi the table of relationship from the
appellant’s case thus :—

CrANDRARA Bixnsy SiNGH.

l .
Ram Naxain Singh, Gur Bak]llsh Singh.

{
O |~ ]
Beni Sheo - Debi - :
Madho Singh. Gopal Singh, Bakhsh Bingh
! ‘ : | {defendant),
Raghuraj Singh Chandrabhan
(mdow Rani Brijnath Singh
Kunwax), (plaintiff),

It is thus seen that the plaintiff would be entitled to
succeed to Raghuraj Singh under the rule of lineal primogeni-
tare, bub that the defendant (his uncle) would be entitled to



VOL, XXXIIL] ALLAHABAD SERIES. 807

succeed were the rule adopted not that of lineal primogeniture
Lut of nearness in degree. The issue in this case is which of
these rules governa the rights of the parties.

The case was troated by the Courts below aud in argument
at one of great general importance as determining the rules of
intesinte suceession to the Taluqdars of Oudh ; and it is no doubs
true that, while both parties appeal to the provisions of the
Oudh Kstates Act, 18G9, an apparently serious repugnaney
arizes on a contrast of the provisions of section 8 and section 22
of that Statute.

By the Sth section it is provided that s

# Within six months after the passing of this Aot, the Chief Commissioner

of Oudh, subject to such instructions as he may receive from the CGovernor-
General of India in Couneil, shall cause to be prepared six lists, namely i—"’
and then follow the lists in their order.

It is an admitted fact in the present case that Raghuraj
Singh, whose succession is in question, had in 1860 the Rajpur
Keotana Estate eonferred upon him, and that his name was
entered in List 5as well as List 1. List 1 was of a general
character, namely :—

“1st, A list of 2ll persons who ave to be considered talugdars within the
meaning of this Act,”

List 5 was as follows :—

“Sth, A list of the grantees to whom sanads or grantsimay have been
or may be given or made by the British Governruent up to the date fixed for the
closing of such list, declaring that the succession to the estates comprised in
such sanads or grants shall thereafter be regulated by the rule of primogeni-
ture,”’

Up to that point their Lordships do not think that any
substantial difficalty would arise in the case. What appears to
be contended for is that some other rule of primogeniture than
the rule of lineal primogeniture should be applied. In the first
Court a certain custom was appealed to, to make clear or illus-
trate what variation from lineal primogenilure was meant, but
no success attended that plea and it was not maintained at their
Lordship’s Bar. In their opinion, the Janguage of the sanad
emanating from the British Auathority was simply language
conveying the ordinary meaning of the word ¢ primogeniture

n the Law of England.
30
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A much more serious difficulty arises on the construetion of
section 22, That section provides :—

¢If any talugdar or grantes whose name shall be inserfed in the second,
third or Afth of the Lists mentioned in sechion 8, or his heir or legatee,»shall
die intestate as to his cstate, such estate shall descend as follows : ¥ —

There are then insovied ten specific rules of succession,
beginning, of course, with the right of sucecssion of the eldest
son. These need nobt be stated in detail, but two observations
occur to their Lordships as important with regard to them,
First, it is entirely clear that the estate the succession to which
was there being deslt with was from beginning to end of these
gections dealt with as an impartible estate; and secondly, the
preservation of the estate as impartible appears to their Lordships
to be in entire accord with the language and policy of the
Legislation. The social and historical reasons for this have
been the subject of frequent exposition and need not be entered
upon, the matter being concluded by authority as after referred
to.

Atfter these ten rules of descent have, however, been given
in gection 22, there occurs the following sub-section, namely :—

(11} or, in defanll of any such descondants then to such persons ag would
have been entitled bo succeed to the estate under the ordinary law to which
persons of the religion and tribe of such talugdar or grantee, heir, or legates,
are subject.” _

It is maintained by the appellant that he is entitled to the
succession becanse, by the ordinary law to which it must be
supposed reference is here made, nearness in degree iz preferable
to lineal descent ; and the contention accordingly comes to this,
that sub-section (11} amounts to & revocation or an abrogation of
the rule of succession laid down in the sanad under which the
taluqdar received his property, and that section 8 of the Statute
did not really amount to a declaration that the succession * shall
thereafter be regalated by the rule of primogeniture,” but only
used that phrase in the course of a narrative identifying the fifth
list of grantees. It is fairly clear, however, that, if a repugnancy
does not arise within the Statute itself, at least something
which would have the same effect has been produced, namely, an
inconsistency between the order of succession specified in the
sanad and some other law of suceession under the ordinary law
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of the taluqdar’s religion and tribe; and it is mainfained
that in these circumstances the Statute, and the Statute alone must
JOVOTrh.

The main authority for this proposition is the case of Brij
Indar Behadur Singh v. Ranee Janki Koer, Lol Shunkur
Buz v. Ranee Janki Koer and Lal Seetla Bux v. Ranee Janki
Koer (1) in which Sir Barnes Peacock said :—

« Ag regards the succession their Lordships are of opinion that the limita~
tion in the sanad was wholly superseded by Act I of 1869, and that the righis
of the parbies claiming by descent must be governed by the provisions of section
922 of that Ach, By thab section it was enacted thab, if any such talugdar whose
nome should be inserted in the second, third or fifth of the lists mentioned in

gection 8, or his heir or legatee, should die intestate, such estate shonld descent
in manner therein described.”

Now, it has to be observed that, with reference to all the author-
ities cited, no one of them has decided the question now submitted
on this appeal or any question as to Lists 3 or 5. The case just
referred to Wwas a case in which the name of the taluqdar was
entered upon Lists 1 and 2,

On the point of whether the estates of talugqdars must, for
the purposes of intestate succession, be freated as impartible,
their Lorships hold that the matter is definitely settled by
decision. In the appeal of Dewan Ran Bijui Bahadur v. Rae
Jugatpal Singh and Roe Bisheshar Baksh Singh v. Dewan Remn
Bijui Bahadur Singh and Rue Jagaipal Singh (2), Sir Barnes
Peacock, delivering the judgement of the Privy Council, said :—

« A guestion might arise upon the constraction of clause (11) of gection 22
whether the estate descended as an impartible estate, Their Tiordships are of
opinion, looking to the provisions of Act I of 1869, List 2, section 8, and section
932, that it was the intention of the Legislature that the estate should descend
as an imparbible estate.”’

Again, in Jagdish Bahadur v. Sheo Poartab 8ingh (8) the
same law was affirmed in terms in the judgement of Lord Davey
and the point taken o be concluded by anthority.

It cannob, accordingly, in the first place be denied that,
giving full effect to Aot I of 1869, the succession to a talng
must be to an impartible estate, and that, whether the estate
#ordinarily devolved upon a single heir,” to quote the linguage

1) (1877 LR, 6L AL (2) (189((}))1 L. R,1TL A, 173;1 L. B, 18
alC.
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of List 2 of section 8, or whether the succession was to be regu-
lated by the rule of primogeniture, to quote Lists 3 and & of
sechion 8.

In the second place, it can hardly be doubted that section 22,
in so farasit describesin the first ten of its sub-sections the
specific order of heirs preferred to the succession, must have force
given to it to the effect of standing as a statutory substitute for
any line of succession which might have been set forth in the
sanad.,

In the third place, when sub-section (11)—a sub-section which
comes ab the close of the long list of specific stages of prescribed
succession—sets up the rule that, in default of any one taken

under the previous sub-sections, there should be preferred
wguch persons as would have been entitled to succeed to the estate under
the ordinary law to which persons of the religion and tribe of such talugdar or
grantes, heir or legates are subject.’”’

Their Lordships do not see their way to hold that this is
anybhing else than a general relegation of parties o the sifuation
in which they would bave been found apart from the Statute,
But that situation is found in the sanad itself; and it is
also contained, either by way of affirmance or ab least by way of
narrative, in the fifth list of section 8 of the Statute. So far as
the sanad was concerned, the provision was as follows :(—

« It is another condition of this grant that, in the event of your dying intes-
tate, or any of your successors dying intestate, the estate shall descend to the
nearest male heir according to the rule of primogeniture,’

While, as has been said, the specific rules of succession in Ach

I of 1869 must be held to displace this, the general reference
to what is not covered by those specific rules must include a
reference to the rights of parties as conbained in the sanad,
which was the originul title to the property.

By this simple construction the alleged repugnancy dis-
appears. :

It must be added, with reference to the body of decisions
cited in the jndgements of the Court below and at their Lord-
ships’ Bar, that, as these decisions referto the property descending,
in the language of List 2, to “a single heir  there was therefors
necessitated the search for that heir according to the law of the
religion and tribe as referred to in section 22, sub-section (11)
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But it does not appear that the crdinary law of the religion ard 1510
tribe would have fixed upon any different person as entitled t0 pru Bagnen
succeed where the “rnle of primogeniture ” had been ack. — BIEGE

. R .
nowledged ruale of the succession—any different person from the  Caanona-

respoundent and plaintiff in the suit, who hassucceeded under the *=*% B,
judgement of the Judicial Commissioner.

If reference be made to section 23, the result reached is the
same, 'Lhat section provides that

« Wxzcept in the cases provided for by sechion 22, the succession to 21l pro-
perty left by talugdars and grantecs, and their heirs and legatees dying intoestate,
ghall be regulated by the ordinary law to which members of the intestate®s zeli-
gion and tribe are subject.”

This expression, viz., that
« the succession shall be regulated by?**
is the same form of words as that employed in the List 5 of
section 8 which declared of, inter ali, the present succession
that it
st shonld be regulated by the rule of primogeniture.’”

This declaration and condition of the sanad being part of
the original title to the property isan essential part of that
regulation of the ordinary law of the religion and tribe and
would have been respected accordingly.

TFor these reasons their Lordships will bumbly advise His
Majesty that the judgement passed by the Court of the Judicial
Commissioner of Oudh, dated the 5th July, 1907, is correct and
that the appeal should be dismissed with costs.

Appeal dismissed,

Solicitors for the appellant :—Barrow, Rogers & Nevill,

Solicitors for the respondent :—7. L. Wilson & Co.
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