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Before Mr. Justice Richards and Mr. Justice Pudbail.
DEBIL SAHAL AND ANOTHER (PLarNTiFes) o, GANGA SBAHAI aNp orusmas
(DEFENDANTS).*
At Wo. IX of 1872 (Iadian Contract det), sections 16 and 19 d—Contract—

Undue influence—TFacts mccessary to justify interference of court on the
ground of unduc influence.

The power of a court to interfers with contracts alleged to be unconscionable
is limited by the provisions of the Indian Contracé Ack, 1872 sections 16 and
19A. The fact thatan excessive rate of inferest is charged in a confract is nob
alone sufficient to establish that the making thereof has been induced by undue
influence, but the court must also find that the lender was in a position to
dominate the will of the borrower when the contract was entered into before any
presumption arises that the contract was induced by undue influence. Balkishan
Dasv. Madan Lal (1), Kirpa Bam v, Semi-ud-din Almad Khan (2) and Dhanipal
Das v, Maneshar Bakhsh Singh (3) referred to,

* Tage facts of this case were as follows 1 —

The defendant No. 1, who was the father of the other defen-
dants, had executed in favour of the plaintiffs two mortgage-
deeds for Rs, 215 and Rs. 99 on August 5th, 1897, and December
5th, 1899, respectively, The rate of interest in the first deed wag
Re. 1-14-0 per cent. per mensem, compound interest, with annual
rests. There was a similar stipulation for compound interest in
the second bond, but the rate agreed upon in this case was
Re. 1-10-0 per cent. per mensem. The defendants had paid only
Rs. 150, so the plaintiffs zought to recover the balance. The
defendants pleaded, inter alia, that the rate of interest and dom-
pound intevest entered in both the bonds were very severe and

“penal; and it was not enforeible by the court,

The courts below decreed the claim, but allowed interest at
the rate of 2 per cent. per mensem, simple interest only, The
judgement of the District Judge was as follows :— |

wIn this matter the learned Bubordinate Judge has reduced the rate of .
interest on two bonds as uncouscionable, The appellants appeal against the
reduction, The defendants pléaded that the rate of interest was hard and un-
conscionable, but even had they not done so, it has been laid down in Poma

Dongra V. William Gillespie (4) and Ballishan Das v. Madan Lal (1)
that & courb can swo mofuw reduce intersst as unconscionable. It has been

* Qecond Appeal No, 913 of 1903, from s deeree of Louis Stuart, District
Judge of Meerus, dated the 15th of Fuly, 1909, confirming & decree of Raghubansa
Lal, Subordinate Judge of Meerut, dated the 19th of May, 1909,

(1) Weekly Noteg, 1907, p. 55, (3) {1905) L. L. R,, 98 AL, 570,
) (1908) L L. R,, 25 All, 284,  (4) (1907) I, L. B., 31 Box, 348,
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12id down thatb in the case of an unconscionable bargain a court can interfere, in
abgence of undue influence or penal clauses, to reduce interest. Amongst many
decisions to that effect may be mentioned Kirpa Bam v. Samiuvddin Ahmad
Ehan (1), Raghunath v, Nilkantth (2) and Rijo Mokham Singh v. Reafa
Rup Singh (3). Thers can thus be no doubt as to the fact that the learned
Subordinate Judge has discretion to reduce interest, If remains to be decided

" whether he exeraised that discretion wisely, The facts are as follows on this

point —One bond is dated 5th August, 1897, and was for Rs, 215. The other ig
dated B5th Decomber, 1899, and was for Rs, 99, The learned Subordinate Judge
has awarded simple interest at Rs. 24 per cent, and the total decree is for Rs. 780,
as Rs. 150 have already been repaid, The appellants will receive in all their
principal and twice as much again as interest. The security appears ample,
Under the circumstances I consider that the learned Subordinate Judge exercised
his discretion wisely, I dismiss this appeal,”

The plaintiffs appealed to the High Court.

Dr. Satish Chandra Banerji, for the appellants :— :

The courts below were wrong in making a new contract for
the parties. There is no suggestion in the written statement thas
any undue inflnence had heen exercized upon the mortgagor or that
there wasfraud or any other inequitable circumstance. The rate of
interest was a matter of contrac’, the parties entered into it with
their eyes open, and unless a case were mide out within the mean-
ing of the amended section 16 of the Indian Contract Act, the court
could not interfere simply because in its opinion the rate was
high; Dhanipal Das v. Maneshar Bakhsh (4), 1he Allahabad
cases relied upon by the court below are distinguishable, and
o far as they purport to lay down certain equitable principles
upon tha strength of some old cases, they can no longer be-
supported. Compound interest is not penal, nor does the fact
of the debtor’s mecessity establish by itself a case of undue
influence ; Sundar Koer v. Rai Sham Krishen (5). Reference
was also made to Meghraj v. Hargayan (8. A. No. 891 of 1909,
decided on the 16th of May, 1910).*

* The judgements in this case were as follows :—

Riomsnps, §.—This appeal arises oub of a suit to enforce a mortgage, Tha
only guestion which has been argued in the appesl is that the court below was
uot justified in reducing the interest from the contractual rate of 15 per cent. per
annum compound interest to 15 per cent. simple interest all through, There

(1) (1903)1. L. B, 25 AL, 284.  (3) (1893) Iu R., 20 I A, 197;
(2) (1893) L. R., 20 1. A,, 112 ; L L. R., 15 All, 852. ‘
L L. R., 20 Oslo,, 843. (4) (1908) L, I, R, 98 AlL, 70 (588),
(5) (1906) I, L. R., 84 Calo., 150,
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The respondents were nob represented.

Ricearps and TUpBALL, JJ.:—This appeal arises out of a
guit on fool of two mortgages. The rate of interest was Re. 1-14-¢
per cent, per mensem with yearly rests, The first bond was

appears to be no reason for setting aside the contract of the parties save the fact
that the rate of interest was 15 per cent, compound interess with half-yearly
rests, coupled with the fact that the seourity was considered by the court below
tobm a good security, Thelearned Judgs in reducing the interest said ;¢ This
is in my opinion an unconscionakble rats on what wae apparently a perfect securi
ty. The court has absolute discretion to reduce the interest in such a cass even
when the point is not raised” He then refers to ihe case of Belkiskan Das v,
Madan Lal (W. 2., 1907, p. 55}, The facts of that case were very different from
the facts of the present case, as will appear on a reference to the report, At the
time of the execution of the bond the borrower was heavily indebted to thelender,
He was an extravagant and dissipated man and the terms of the contract were
uadoubtedly hard and unconscionable. Not only was the rate of interest extreme-
1y high, Rs. 87-8 per cent. per snnum with six-monthly rests, but the bond
contained other onerous terms. AsI was party to the decision in Balkishan
Das v, Madan Ecl, and as I think the case has been a little misunderstood, X
desire to say a few words on what X conceive to be the law on this question, In
my opinion the court’s power to interfere with contracts in cases like the present
ig limited to the provisions of the Indiar Contract Act, Section 19A of that
Act provides that * when congen? fo an agreementis caused by undue influence,
the agresment is a coniract voidable at the option of the party whose consent
was go cansed, Any such contract may be set aside, either absolutely, or, if the
party who was entitled to avoid it has reseived any benefit theremnder, upon
such terms and conditiouns as to the court may seem just,” In order fo ses
what is meant by the expression ®undue influence ’ we have fo look to the pro-
yisions of section 16, clauses (1) and (2). Then comes clause (3) whish iz the
only clause that could possibly apply to s case like the present, This olause

provides thab # where a person whois in & position to dominate the will of -

another enters into & contrach with him and the transaction appears, on the

‘face of it or on the evidence adduced, to be unconsaionable, the burden of proving -
that such contract was not induced by undue influence shall lie upon the person .

in a position to dominate the will of the other,’” Now, assuming for the -pur-
poses of argument that the court is entitled to hold & bargain to be unconscion-
able merely on the ground that the rate of interest is excessive having regard to

the sesurity, it is necessary to find also that the lender was in & position to

dominsate the will of the borrower when the contract wag entered into before
any presumption arises that the contract was induced by undue influence,
There is nothing in the present case to suggest that the lender was in & position
to dominate the will of the borrower. 8es also Dhanipal Dzs V. Maneshar
Bakhsh (L In R, 38 AlL, 570), I think the appeal should be allowed,
»«"‘f'.'vnmm, J~1 fullyagree, In all cases of this kind the court must look
to the facts and oireumstancey of the aase, and unless in & case there iz uniai
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dated the 5th of Aungust, 1897, for Rs, 215, and the second wag
dated 5th December, 1899, for Rs. 99, The total amount claimed
was Rs, 1,270-9-0 after allowing payment of Rs 150. The
only question is whether or not the courtbelow was justified in

“reducing the interest from the contractual rate of Re, 1-14.0 per

cent. per mensem compound interest with yearly rests to Rs. 24 per
cent. per annum simple interest. The learned Judge says :—The
defendants pleaded that the rate of interest was hard and
unconscionable,” and he then goss on to cite cases upon which he
velies as authorities for the proposition that the court can of its
own motion reduce interest as unconscionable, He says :—« I}
has been laid down that in the case of an unconscionable bargain
a court can interfere in the absence of undue influence or penal
clauses to reduee interest, There can be no doubt that the
learned Subordinate Judge had discretion to reduce interess.”
1t will be seen that it was neither pleaded nor proved that there
was any undue influence or any penalty, In the judgement of
this Bench delivered on the 16tk of May, 1910, in Second A ppeal
No. 891 of 1909, we pointed out that the power of a court to
interfere with contracts is limited to the provisions of the Con-
tract Act. There are dicta to be found in the cases of Balkishen
Das v. Madan Lal (1) and Kirpa Rom v, Samd~ud-din Ahmad,
Khan (2) which seem to us liable to misconstruction, These digta
must be read in conjunction with the facts of the cases, Wig
therefore think it right to refer to the decision of their Lordships
of the Privy Council in the case of Dhanipal Das v. Maneshar
Bakhsh 8ingh (8). At page 583 of the report their Lordships,

dealing, the court must enfores the contract made by the parties. In the pre.
gent case, thereis absolutely nothing to snggest that thers was undue influence
of any gort or any unfair dealing on the part of the lender, and I can ses no
just reason why any relief should he given fo the deblor under these ciroumstan~
ces. I would also admit the appeal, ‘
By mem Courr,—Order of the Court is that we allow the appeal, modify tha
decrees of both the courts below and decrse the plaintiffs® alaim for Rs. 908-3-0
plus simple interest from the date of suit ab 6 per cont, per annum as the
plaintiffs waited for 2 long time. Wae direct fhat tho parties abide their own costs
in all courts, We extend the time for payment to the 16th of November, 1910,

(1) Weekly Notes, 1007, p. 5.7 (9) (1908) . T, R., 25/A1, 284,
: (3) (1906) I L, B., 28 AlL, 570, -
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referring to the decision of the Subordinate Judge which had
been confirmed by the Judicial Commissioner of Oudh, said as
follows :—“The Subordinate Judge was wrong in deciding the
case in accordance with what he supposed to be English equitable
doctrine, He ought to have considered the terms of the amended
section 16 only.” The Contract Act is referred to. It is quite
clear toat it is only under section 16 in cases like the present thab
the court has power to interfere with a contrach entered into by
the parties. Theseciion is limited to contracts induced by undune
influence. A confract induced by undue influence is defined by
section 16, clause (1) of the Contract Act. Clause (3) is the
only clause which refers to unconscionable bargains, and in
applying the provisions of the section it will be seen that it is
only where the lender is in a position to dominate the will of the
borrower that a presumption arises that a transaction which on
the face of it appears to be unconscionable was induced by
undus influence. In the present case, asalready pointed ous,
undus influence was neither pleaded nor proved, nor is there
anything whatever to show that the plaintiffs were in a position
to dominate the will of the borrowers., Under these circumstances
we allow the appeal and modify the decrees of the courts below
by decreeing the plaintiffs’ claimin full. As the rate of interest
was in our opinion very high, we allow no interest from the date
of suit. The appellants mush have their costs,

Appeal allowed.
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