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D E B I S A S A I  AlTD ANOTHER (Px^ilNTIFPS) « . G A N G A  S A H A I AND OTHESS M ay 17.
(D e i -bndants) .*  ----------- - “

A n t I fo . I X  o f  1872 {Indium  C on tract A c t ) ,  sec tio n s  l6 and 19 A — C o n tr a c t  —
U ndu e iujlueiioe— F a c ts  n c c e ssa r y  to  j u s t i f y  in ter fere iiee  o f  c o u rt on the  

g r o u n d  o f  undue influence.

T h e  power of a court to interfere witli contracts alleged to be unconsciouable 
is limitea by the provisions of tlae Indian Gontraot Act, 1872, section.s 16 and 
19A. The fact that an excessive rate of interest is charged in a contract is not 
alone sufficient to establish that the making thereof has been induced by undue 
influence, but the court must also find that the lender was in a position to 
dominate the will of the borrower when the contract was entered iai-o before any 
presumption arises that the contract was induced by undue influence. S a lM slb a n  

B a s  V. M a d a n  L a i  (1), K ir p a  Bam y. S a m i-u d -d m  A lm a d  K han  (2) and Dhani^pal 

D a s  V. M a n e s h a r  B a h h s h  S in g h  (3) referred to.
“ T he  facts of this oase were as follows :—

The defeadant No. 1, who was the fafcher o f  the other clefea- 
dantS;, had executed in favour o f the plaintiffs two mortgage- 
deeds for Ks. 215 and Rs. 99 oti August 5th, 1897, and December 
5th, 1899, respectively. The rate of interest in the fir..t deed was 
Be. 1-14-0 per cent, per mensem, compound interest, with ammai 
rests. There was a similar stipulation for eompound interest in 
the second bond, but the rate agreed upon in this case was 
Ee. 1-10-0 per cent, per mensem. The defendants had paid only 
Rs. 150, so the plaintiffs ought to recover the balance. The 
defendants pleaded, inter alia, that the rate o f  interest and gocq- 
pound interest entered in both the bonds were very severe and

• penal; and it was not enforcible by the court.
The courts below decreed the claim, but allowed interest at 

the rate of 2 per cent, per mensem, simple interest only. The 
judgement of the District Judge was a a follows :—

“ In this matter the learned Subordinate Judge has reduced the rate of. 
interest on two bonds as unconscionable. The appellants appeal against the 
reduction. The defendants pleaded that the rata of interest was hard and un­
conscionable, but evan had they not done so, it has been laid down in P om a  

D o n g ra  v. W ill ia m  G i l l e s p i e  (4) and B a lM s h a n  D m  v. M a d a n  L a i  (1) 
that a court can, s m  m otn  reduce interest as unconscionable. It has been

* Second Appeal No. 913 of 1909, from a decree of Louis Stuart, District 
Judge of Meerut, dated the 15th ol July, 1909, confirming a decree of Raghubansa 

Subordinate Judge of Meerut, dated the l9th of May, 19Q9.
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jgjQ laid down tba,i in tba case of an unconscionaWe bargain a court can interfere, jji
■------absence of undue influence or penal clauses, to reduce interest. Amongst many

DjSBI Sahii decisions to that effect may be mentioned K irp a , B a m  v, S m n iu d d in  A h m a i  

GASQiL Khan (7), M affhum iJi v. N ilJcanfk  (3) and S i j a  M o h M m  S in g h  v. B a j a

Sa.ha.I- ■Swp S in gh  (3). There .can thus be no doubt as to the fact that the learned
Subordinate Judge has discretion to reduce interest. It remains to be decided 
whetlier ha exeroisad that disoretioa wisely. The facts are as follows on this 
point:— One bond is dated 5th August, 1897, and was for Es. 215. The other is 
dated 5th December,'1899, and was for Ks. 99. The learned Subordinate Judge 
has awarded simple interest at Es. 24 par cent, and the total decree is for Es. 7S0, 
as Rs. 150 have already been repaid. The appellants will receive in all their 
principal and twice as much again as interest. The security appears ample. 
Under the circumstances I  consider that the learned S u b ord in a te  J u d g e exercised. 

his discretion wisely. I dismiss this appeal. ”
Tiie plaintiffs appealed to the High Courb.
Dr. Satish Gkandra Ban&rji, for the appelknfcs :— »
The courts below were wrong in making a new contract for 

the parties. There ia no suggestion in the •wi'itten statement that 
any undue inflnence had been exercised upon the mortgagor or that 
there was fraud or any other inequitable circumstance. The rate of 
interest was a matter of contrao's, the parties entered into it with 
their eyes open, and unless a case were m îde out within the meaa- 
ingof the amended section 16 o£ the Indian Gontraot Act, the court 
could not interfere simply because in its opinion the rate was 
high ; Dhanijpal Das v , Maneshar Bakksh (4). Ihe Allahabad 
cases relied upon by the court below are disbiugaishable, aud 
so far m they purport to lay down cerbaia equitable principles 
upon the strength of some old cases, they can no longer be- 
supported. Gompomid interest is not penal, nor does the fact 
of the debtor^s necessity establish by itself a case o f undue 
influence ; Sundar Koer v. Rai Bham Krishen (6). Keference 
was also made to Meghraj v. Ear gay an (S. A . No. 891 of 1909, 
decided on the l6th of May, 1910).*

* The judgements in this case were as follows
Eiohabds, J.—This appeal arises out of a suit to enforce a mortgage. The 

only guest ion whicli has been argued in the appealis that the court below was 
not justified in reducing the interest from the contractual rate of 15 per cent, per 
annum compound interest to 15 per cent, simple interest all through. There

(1) (1903)1, L. E., 25 All, 284. (3) (1893) L* 20 I  A.. 127 t
(2) (1893) L. B., 20 I . A„ 112 ; I, L. B., 15 All,, S52.

I. L, B., 20 Oalo., 843. (4) (190611. L. R„ 28 All., 70 (683).
(6) (ia06) I. Ii. R., W Oalo., 150,  ̂ ^
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The respondents were not represented. X910
B iohaeds and T u d b ill^  JJ. i— T M s appeal arises out o f  a

suib on foot of two mortgages. The rate o£ interest was Re. 1-14-0 
per cenfc. per mensem with yearly rests. The first bond was
appears to be no reason for setting aside the contract of the parties sava the fact 
that the rate of interest was 15 per cent, compound interest with half-yearly 
rests, coupled with the fact that the security was considered by the court below 
to 1)0 a good security. The learned Judge in reducing the interest said:— "  This 
is in my opinion an imoonsoionabla rate on  w h a t  was apparently a perfect securi­
ty. The court has absolute discretion to reduce the interest in such a case even 
v/hen the point is not raised.” He then refers to the ease of B a lk is h a n  D a s  v, 
M a d a n  L a i  (W.N., 1907, p. 55), The facts of that case were very different from 
th e  faots of th e  present case, as will appear on a reference to the report. A t  th e  

tipie of the esecution of the hond the borrower was heavily indebted to the lender. 
He was an extravagant and dissipated man and the terms of the contract were 
undoubtedly hard and unconscionable. Not only was the rate of interest extreme­
ly high, Es. 37-8 per cent, per annum with six-monthly rests, but the bonol 
contained other onerous terms. As I was party to the decision in B a lk ieh a n  

D a s  V. M a d a n  L a i , and as I think the case has been a little misunderstoodj I 
desire to say a few words on what I oonoeivQ to ba the law on this question. In 
my opinion the court's power to interfere with contraots in cases hke the present 
is limited to the provisions of the Indian Contract Act. Beotioa 19A of that 
Act provides that ** when consent to an agreement ̂ is caused by undue influence, 
the agreement is a contract voidable at the option of the party whose consent 
was so caused. Any .such contract may be set aside, either absolutely, or, if the 
parly who was entitled to avoid it has received any benefit thereunder, upon 
such terms and conditions as to the court may seem just,*' In order to see 
what is meant by the ezpression' undue influence ’ we have to look to the pro­
visions of section 16, clauses {!) and (2). Then comes clause (8) which is the 
only clause that could possibly apply to a case like the present. This olausa 
provides that “ where a person who is in a position to dominate the will of 
another enters into a contraot with him and the txansaotion appearSj on the 
f̂aoe of it or on the evidence adduced, to be imoonsoionable, the burden o! proving 
that such contract was not induced by undue influence shall lie upon the person . 
in s position to dominate the will of the other,”  Now, assuming for the pur> 
poses of argument that the court is entitled to hold a bargain to be unoonsoion- 
able merely on the ground that the rate of iaterast is excessive having regard to 
the seourityj it is necessary to find also that the lender was in a position to , 
dominate the wiU of the borrower whetx the contract was entered into before 
any presumption arises that the contract was induced by undue influence. 
There is nothing in the present case to suggest that the lender was in a position 
to dominate the win of the borrower. See also 2)'hani^al D a n  v. M & m s l m  

B a M * %  (I. Ii. B„ 38 All., 570). I  think the appeal should be allowed.
. ''TvsBAm, J,—I fully agree. la all oases of this kind the oourt must look 

to the faotg and oiroumstames of the case, and xiulesa in a oase there is uafai
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191C  dated tihe 5th of August, 1897, for Re. 2 1 5 ^  and the second was
‘‘riF.PtT dated 5th December, 1899, for Es. 99. The total amount claimed

GiSGi. Rs. 1,270-9-0 after allowing payment of Es 150. The
SAHii. only question is whether or not the oouri; below was justified in

' reducing the interest from the contractual rate of Re. 1-14-0 per 
cent, per mensem compound interest with yearly rests to Es. 24 per 
cent, per annum simple interest. The learned Judge says :— The 
defendants pleaded that the rate of interest was hard and 
unconseionable,^’ and he then goes on to cite cases upon which he 
relies as authorities for the proposition that the court can o f  its 
own motion reduce interest as unconscionable. He says :— “ It 
has been laid down that in the case of an unconscionable bargain 
a court can interfere in the absence o f  undue influence or penal 
clauses to reduce interest. There can be no doubt that the 
learned Subordinate Judge had discretion to reduce interest.”  
It w ill be seen that it was neither pleaded nor proved that there 
was any undue influence or any penalty. In  the judgement of 
tiiis Bench delivered on the 16th of May, 1910, in Second Appeal 
Mo. 891 of 1909, we pointed oat that the power of a court to 
interfere with contracts is limited to the provisions o f  the Con­
tract Act, There are dicta to be found in the cases o f  Balhishen 
Bm V. Madan Lai (1) and Kir pa Ram v. Sami^ud-din Ahmad 
Khan (2) which seem to us liable to misconstruction. These dicta 
must be read In conjunction with the facts of the cases, 
therefore think it right to refer to the decision of their Lordships 
o f the Privy Council in the ease of Dhanipal Das v . Maneaha/r 
BahJish Singh (8). A t page 583 o f  the report their Lordships,
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dealing, the court must enforce the contract made by the parties. In the pre­
sent case, there is ahsolutely nothing to suggest that there was undue influence 
of any sort or any unfair dealing on the part of th e  lender, and I can sea n o  

just reason vrh y any relief should be g iven  to the debtor under these oiroumstan- 
oes. I  would also admit the appeal.

By THH OouET,— Order of the Court ia, that we allow the appeal, modify the 
decrees of both the courts below and decree the plaintiffs* claim for Es. 903-3-0 
plus simple interest from the date of suit at 6 per cent, per annum as the 
plaintiffs waited for a long time. We direct that the parties abide their own costs 
in all courts. We extend the time for payment to the 16th. of Novembers 1010.

(1) Weekly Noies, 1907, p. 5S,'*' (2) (1903) I. L. B., SSJAU., 28d.
($} (1906) I. L. B., 28 All, 6T0. '



referring to tlie decisioa of the Subordinate Judge 'vrhicb had igiQ 
been confim ed by the Judicial Commissioner of Oudh, said as 
follows:— “ The Subordinate Judge was wrong in deciding the 
case in acoordance with what he supposed to be English eqoitable Sahai. 
doctrine. He ought to have considered the terms of the amended 
section 16 only.”  The Contract Act is referred to. I t  is ^uite 
clear taat it is only under section 16 in oases like the present that 
the Court has power to interfere with a contract entered into by 
the parties. The section is limited to contracts induced l>y undue 
influence. A  contract induced by undue influence is defined by 
section 16; clause (1) of the Contract Act. Clause (3) is the 
only clause which refers to uncoasoionable bargains^ and ia  
applying the proviiions of the section it will be seen that it is 
only where the lender is in a position to dominate the will o f the 
borrower that a presumption arises that a transaction which on 
the face o f it appears to be unconscionable was induced by 
undue influence. In  the present case; ai already pointed out, 
undue influence was neither pleaded noc proved, nor is tkere 
anything whatever to show that the plaintifis were in a positioa 
to dominate the will of the borrowers. Under these circumstances 
we allow the appeal and modify the decrees o f  the courts below 
by decreeing the plaintiffs’ claim in full. As the rate of interest 
wa3 in our opinion very "high; we allow no interest from the date 
of suit. The ajjpellants must have their costs.

Appeal aUowed,
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