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FULL BENCH.,

Be fore Mr. Justice Sir George Enos, Mr. Justie Baunerfi and My, Justice
Richards,
EESRI axp o1HERS (DEFENDANTS) 0, GANGA FAEAI (TIrorbixe) 35D
KALKA PRASAD AND axorseR (PLAINTIFFS).
Hindu Law—Mitakshara—=Succession— Competition between wncle of the Balf
blood and the son of an ancle of the whole tlood.

Held that according to the Hindu law of the Mitakshara school an unele of
the half blood succeeds in prefercnce fo the son of an uncle of the whole blood,
the former being nearer in propinquity than the latter, Suds Singd v. Sar,  fras
Kounwar, (1) distinguished,

Tag facts were briefly these :—
The relationship between the parties appears from the

following pedigree :~— ‘
1st wife == Migix Lan = Ing wife,
{
|
CGanga ’Pmsad. Gaya Prz'a.sad. Raja Ram, ek IgRam.

| |

| | 4 sons. 4 sons,
Jivan Lal, XKalko Pragad. '

| Bahadur Singh=
Munshi Lal, Lachman Kuazx,

Bahadur Singh was the last male holder of the property in
dispute. ~After him his widow, Lachman Kunwer, remained in
possession till her death. At her death Raja Ram, Jivan Lal
and Kalka Prasad were alive. All of them claimed the property.
Suits were brought by all of them and a decree was passed in,
favour of Kalka Prasad. Raja Ram having died, his sons pre-
ferred an appeal.

The Hon’ble Pandit Sundur Lal (with him Pandit Bama-~
kant Malowviya for The Hon’ble Pandit Madan Mohan
Malaviya), for the appellants :— )

Xt is settled law that a step-mother is no heir under the
‘Hindu Law. The question is whether Raja Ram is the heir or
Kslka Prasad and Jivan Lal. Under the Hindu Law an uncle
has a better title. The question of the whole or the half blood
arises only when the claimants stand in the same degree of

* Hirst Appeal No, 57 of 1907, fromt a decres of Daya Nath, Bubordinate
Judge of Farrnkbabad, dated the 10th of December 1806.

(1) (1896) 7. L. R, 19 AlL, 215,
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relationship, but where the one is further removed than the
otber, the nearer succeeds. Manu, Chap. IX, v., 187. The
earliest texts of the Hindu Law are very general. We have
to see what interpretations have been placed upon them by the
Mitakshara, Among the brothers preference is given to whole
blood, In the case of nephews and brothers the former have a
right on failure of the latter. The brothers referred to may be of
the whole or half blood. Manu, Chap. II, section 5, pl. 1 —5,
After the parents and their descendants are exhausted, come
the paternal grandfather and his descendants, the uncles and
their sons successively. After Bahadur’s death the property
would have gone to Mihin Lal and after his death to his sons,
among whom only Raja Ram was alive at the time the succession
opened. According to the Bombay High Court the question of
the whole or half blood does not arise in the succession of
gotrajas. The Punjab Chief Court, too, has taken the same
view. Itis for the other side to show that notwithstanding the
clear terms of the Mitakshara the nephews are entitled to suc-
ceed. Other text writers have put the same interpretation on the
Mitakshara as I do, Referemce was made to Viramitrodaya,
p- 199 ; Bmriti Chandrika, Sarvadhikari’s Togore Lectures, 1880,
p. 436, also to Ganga Sahai v. Lekhraj Singh (1). At page 439
of Sarvadhikari’s Tagore Lectures is a translation of Madana
Parijata. The rule is that one must find out the nearest heir,

The following authorities were also cited :—

Mandlik, Vyavahara Mayuwkha (Translation of Parijata),
pp. 384, 885 ; Sarvadhikari, op. ¢if., p. 481 (translation of Nanda
Pandit’s Vaijayanti) ; Subodhini, translated by Mandlik, op. ¢it.,
860, 361; Shama Churn Bircar, Vyavastha Chandrika, Vol. I,
pages 172,177, 182 ; West and Buhler, Digest p. 114 ; Ghose,
Hindw Law, p. 125 ; Mayne, Hindw Law, 774, 77T (Tth edn).

There is no case directly in point, The only case in this
Court is that of Swba Singh v. Surafraz Kunwar (2). In that
case all the parties were of the same degree of relationship to the
deceased. Vithalrao Krishna Vinchurkar v. Ramrgo Krishna
Vinchurkar (3)and Hira Nand v. Maya Das (4) were also.
referred to. '

(1) (1866) LT, R, 9 All, 968,  (3) (1899) . L., R., 24 Bom, 817,
(3) (1696) I, L, R,, 19 All, 215, ~ (4) Puj. Beo,, 1694, 284,
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The Hon’ble Pandit Moti Lal Nehru, for the respon-
dents =

The principle laid down in Suba Singh v. Surafras Kunwar,
(1) governs tue case. 1t has been rightly decided there that whole
biood should have precedence over halt blood. The Mitakshara
is the supreme authority in these provinces, and the verses cited
by the other side show thapeven where there is a difference of
degree, the order of succession. is the same. Moss commentators
admit that the distinction between the whole and the halt blood
applies to remote heirs as well as to near heirs, The distinction
in section. 4 13 not exhausnve. The various seotions of the
Mitakshara should not be construed in the manner Buggeéted,
by the other side, e.9. Chap. LI, section IV, verses 5 and
6. Every relationship meuntioned Lere refers to relationsuip
of the whole blood. Adfter the brother the line of succession
is considered 1u pl. 7, and the prother there referred to is a
brother oi the whole blood. The question is what the word
¢ brother > means there. If ‘uncles’in section 5, pl. 4, means
uncles of both classes, can iv be said that an uncle of the half
blood ranks equally with one of the whole blood ? ‘L'ne author
of the Mitakshara has dealt with the case of brothers of the
whole and ualf blood in pl. & and lefs the principle to be applied
elsewhere, ‘Lnere is no direct anthority bearing on the point
bub the text of the Mitakshara as interpreted im L. L, R., 19
All, p. 215, shows that such would be the case. The rule
of propinquity lays stress on the mnearness of the son %o the
mother, We have to see how far there is community of
particles of blood between the deceased and the claimants. In
the ecase of Raja Ram there is no community of particles
through the mother between him and Bahadur Singh, The
Tul Bench Ruling in I. L. R., 19 All, 215, lays down
that proposition and it supports the case of the plaintiffs
respondents.

The Hon’ble Pandit Sundar Lal was nob hesrd in reply.

Baxegryi; J.—The suit out of which this appeal and the con-
nected appeal No. 58 of 1907 arise relates to certain property
left by one Bahadur Singh. The plaintifls in each case claim o

‘ (1) (1898) 1. L K. 19 AL, 416,
72
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be the mext heirs to Babadur Singh, The relationship bebween
the parties appears irom thie following pedigree :—

MIUIN LATL,
|
l l .l |
Ganga Prasad. Gays Prasad. Raja Ram, Nekram
| ‘ (branch extinob)
|
Iivan']:al. Kalka Babadu
| Prasad, Singh,
Munshi Lak
| 1 l |
Pokhar Singh. Kesri, Gulsb  Rohan,
( Bingh,
Eallu, !

Ram Narain,

Tt is admitted that the four sons of Mihin Lal were separate
and that after the death of Bahadur Singh, his widow, Musammat
Lachman Kuuwar, succeeded to his property. When Lachman
Kunwar died, Raja Ram, Jivan Lal and Kalka Prasad were alive,
as also was Musammat Guisb Xunwar, the slep-mother of
Babadur Singh. She was admistedly not an heir to Batadur Singh,
The question is whether Raja Ram was his heir or whether Jivan
Laladpd Kalka Prasad inherited his property, Raja Ram and
Jivan Lal died subsequently. The property in dispute is claimed
on the one hand by the soniof Raja Ram, and on the ‘other by
Kalka Prasad and by Munshi Lal, the son of Jivan Lal. There
was a controversy as to whether Raja Ram wes she half brother
of Gaya Prasud, the father of Bahadur Singh or his uterine brosher,”
but tie case has been argued on the as.umption that he wag
Gaya Piasad’s half brovher. Itis admitied that Guya Prasad and
Gangs Prasad were born of the same mother, The question
therefore is whether an uncle of the half blood succeeds in pre-
ference to the sons of an uncle of the whole blood. If Raja Ram
was entitled to Bahadur- Singh’s estate in preference to the song
of Ganga Prasad, his sons are eutitled to the property in ques-
tion and their claim must succeed.

The question raised in this appeal was not decided in Suba
Singh v. Surafraz Kunwar (1) and the court below is wrong
in thunking shat it was decided in that case. What was held in
bt cuse was that “amoug sapindus of the same degree of

{1j (1896) I. L. R., 19 AlL, 215,
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descent from a common ancestor those who are descended from
the same mother as the propositus are neaver in propinguity than
those descended from a different mother” (see p. 232), and
that the distinction of whole blood and half blood is nob econfined
to the brother and his sons but extends further. The question
which we have to determine in this appcal is whether, when there
is a difference in the degree of relationship, the rule of whole
blood and half blood applies,

The order of succession after parents is thus laid down in the
Mitalshara :—* On failure of the father, brethren share the
estate.”” (Chapter 1L, s. 4, § 1.)

“ Among brothers, such as are of the whole blood take the in-

heritance in the first instance under the toxt [of Manu] ¢To the -

nearest sapinda, the inheritance next belongs,’ since those of the
half blood are remote through the difference of mothers.”” §
5).

« On failure of brothers also, their sons share the heritage.”
(Section 7).

“Tn case of competition between brothers and nephews, the
nephews have 1o title to the snccession ; for their right of inheri-
tance is declared to be on failure of brothers.” (§ 8).

Thisruleof exelusion of nephews by brothers also applies
to brothers of the half blood, and sons of brothers of the full blood
inherit ou failure of half brothers. (See West and Buhlers’ Hindu
Law, p. 112, and Mayne’s Hindu Law, section 569, p. 774, Tth
edn.). Exceptin Bombay, where the authority of Vyavahar

Mayukha is suprems, this rule applies to all cases governed by the’

Mitakshara.

In section 5, chapter II of the Mitakshara the rule of succes~
gion iu default of brothers’ sons is {laid down, the heirs being
gotraja sapindas and after them bhinna gotre sapindas or bun~
dhus. Among the former * the heirs are successively the paternal
g‘ra.ndmother, the paternal grandfather, the uncles and their sons.”
(Section 5, § 4). The word in the original Sanskrib which has been
translated as * successively ’ is kramennm, which means one after
anothor. Among gotraje sapindas, therefore, the paternal grand-
mother takes first ; after her, the paternal grandfather ; after him,
uncles, that is, the paternal grandfather’s gons, and, in detault of
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1910 them, their sons. The son of the paternal unecle thus comes in
Kaomt after the paternaluncle whether he is of the whole blood or the
o half blood. As wehave seen, a brother of the half blood exeludes

ANGA

iz, the son of & brother of the whola blood. On the same principle,
which is that of propinquity, a paternal uncle of the half blood
excludes the son of a paternal uncle of the whole blood. The
learned advocate for the respondents contends that paragraph 4,
section 5, is intended to apply only to relations of the whole blood,
but there is no autherity, as far as we are aware, in support of this
contention, and none has been cited. On the contrary, the Ma-
dana Parijata by Visvesvar Bhatta, a commentary on the Mitak-
shara of great authority, elearly explains what the meaning of the
“rule iz The passage in the Madana Parijata bearing on the
point is thus translated by Professor SBarvadhikari in the Tagore
Law Lectures for 1880, p, 440 :~“ Among the pafernal uncles,
the succession of uterine and half blood uncles should be regulat-
ed in the same manner as in the case of brothers, that is, the
paternal grandmother’s sons first inherit, and after them the
+ step-grandmother’s sons, and in their default the paternal uncles’
sons inherit in the same menner as brothers’ sons,” The same
passage is quoted in Mandlik’s Hindu Law, p. 384, foot note, and
is similarly translated. Reading the text of the Mitakshara by
the light of this commentary there can be no room for doubt that
an utcle of the half blood suceceeds in preference to the son of an
- uncle of the whole blood, the former being nearer in propinguity
than the latter.

As Raja Ram was alive when the widow of Bahadur Singh
died, he inherited the latter’s property, as he was Bahadur Singh’s
unele, althongh of the half blood, and the plaintiffs respondents,
who are lower in degree, have no right to his estate. Their suit
ought, therefore, to have been dismissed and the claim of the sons
of Raja Ram ought to have been decrced. I would allow this
appeal, seb aside the decree of the court below and dismiss the
suib of the plaintiffs respondents with costs,

Krox, J.—I have had the advantage of reading and consider-
ing the judgement of my brother BaNErJI and have nothing to
add,

RrorarDds, Jo—I concur,
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By tEE COURT.—The appeal is allowed, the deerse of the
courb below is set aside, and the suit of the plaintifis dismissed
with costs.

Appeal decreed.

APPELLATE CIVIL.

Before My, Juttics Rickards and My, Justice Tudball.
NATHU MAL (Oppositr rirry) ». THE DISTRICT JUDGE OF BENARES
(PE1ITIONER.)*

Act No. IIT of 1907—( Provincial Tnsolvency Act), section 43 (2)wTasol vess
cy—Inguiry as to alleged fraudulent aots comumitied by debios—m Proces
dure—XE vidence.

Held that proesedings under seotion 43 (2) of the Provineial Insolvency
Act, 1907, should not be based merely upon the evidence given on behalf of the
credifors when opposing the debtor’s application to be adjudged an insolvent,
but evidence as to the specific acts alleged against the debtor should be recorded
de novo. In the matier of Rash Behari Roy (1) referred tc

TaE facts of this case were as follows :—

The appellant, Nathu Mal, made an application on the 21st
of September, 1908, to be adjudged an insolvent. The application
was, owing to some formal defects, returned to him on the next
day. A fresh application was thereafter made on 21st January,
1901, In disposing of this application the Judge® found that it

was clearly proved that the applicant had been guilty of vary

bad faith ; that he had in his second apyplication suppressed assets

shown in the first application ; and that he had, shortly before the
second application, frandulently disposed of valuable mowvable
property to certain alleged creditors, The Judge however made,
ow the 11th of March 1909, the order of adjudication prayed for
and appointed areceiver. The receiver called upon the ingolvent
to produce his aecount books; he did not o so, although in his
deposition he had admitted keeping regular account books, but
produced only “a sort of memorandum book *® iustead. The
receiver reported the matter to the Judge, who commenced proceed-
ings under section 43 (2) of the Provincial Insolvency Act (III)
of 1907), He framed four charger or counts against the

* Wirst Appeal No. 114 of 1909 from un order of E, H. Ashworlb, District
Judge of Benares, dated the 2nd of September, 1909. -

(1) (1889) I, L. R., 17 Cale,, 209,
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