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.P 0- *
RALI DUTT JHA ANp OTHEms (DErespaNTs) v, ABDUL ALIawo . L:gfba a1
ANOTHER (PLAINTIFFS).* Degember 19.

[On appeal from the High Court at Caleutta.]

Hohomedan Luw—Quardian— Power of Guardians—Sale by guardian of
praperty o which ward's tille was in dispute, and for the bansfit of the
latter.

By the Mahomedan law, guardians are not at liberty to sell the immoveable
property of their wards, the title to which property is not disputed, exoept
under certain eiroumstances specified in Macnaghton's Principles of Mahome-
dan Law, Ghapter VIII, ol. 14. But, where disputes existing as to the tiils to
revenue-paying land, of which part formed the wards’ shares, sold by their
guardian, Were thereby ended, and it was rendered practicable for the
Colletor to effeot & settlement of a large part of the land, a fair price
mworeover having been obtained, the validity of the sale was msiniained in
favour of the purchaser as against the wards for whose benefit the tran-
seation was.

Althongh the sals deed incorrestly sta.ted the purpose of the sale to have
‘boen to liguidate debts, o statement repeated in a potition to the Oollector,
asking thist settlerent of the shares sold should be made with the purcheser,
yot, on the tronsection being afterwards impeached by the wards, held,
that it was open to the guardian to prove the real nature of the eale,
and to show thut it was one beneficial to them.

-APPEAY from o decres (8th February 1884) of the High Court,
reversiog a decree (17th January 1882) of the Subordinate
Judge of Mozufferpore.

The two plaintiffs, now respondents, were the son and daughter
of Bibi Udulunnissa, who died on the 26th October 1861, leaving
them, with her husband, their father Sheikh Riazuddin Hossein,
hot heirs. The share of the latter in her, estate Was one-fourth,
and the residue formed the children's shares. Riazuddiu, who
in his wife’s lifetime had been managing-her estate, continued
to manage it as to the children’s interests after her death, the
son belng little more than two years old, aad the daughter.
about one year, and he being their natural guardian according
to Mabomedan law.

% Prosent: Lowd Fimewraup, Loap Hosdouse, SIR R. Couch, and
Mg, SrerREN WourLre FLANAGAN,
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The plaintiffs, of whom the first attained full age on 3rd May

Eart burr 1880, and the second was still a minor suing by her maternal
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grandmother, claimed to obtain possession of a one-anna share
in a taluk npamed Wart in Zillah Durbhunga, and to
have seb aside, as to the one-anna share, a sale made by their
father Riazuddin (the kobala or sale deed having been dated
7th May 1862), of two annas out of nine annas of the whole
sixteen of taluk Warl, for Rs. 6,235 (the price of the one-anna
share being half that amount). The sale was to Bhnpat Jha,
Sardari Jha, Madhuri Jha, and Ramdut Jha, described as share-
holding proprietors and inhabitants of taluk Warl. They were
defendants in this suit, their representatives and survivors being
now appellants.

Taluk Wari, resumed as invalid lakhiraj in 1840, had from that
time down to its final settlement by the Collector in 1862,
been the subject of disputes, as to what persons were entitled to
settlement ; whether entitled as maliks, among whom were the
predecessors of the Hindu respondents, the owners of neighbour-
ing mouzahs, or entitled as menhaidars (persons holding at a
reduced assessment), among whom were certain Mahomedans.

The taluk, including a share in it bought by Udulunnissa
amounting to four-and-a-half annas {she having purchased jointly
with her brother nine annas, and Riazuddin her husband holding
benami for her), became the subject of various dealings. These are
set forth in their Lordships’ judgment, which also centains all the
relevant facts relating to the deed of sale of 7Tth May 1862
executed by Riazuddin. ’

The plaint stated that the consideration of the sale deed, so
far as regarded the one-anna share, was Rs. 38,117, which sum
was alleged to have been appropriated by Riazaddin to his
own use. The ground on which the sale was impeached was that
Riazuddin had not obtained a certificate from the Civil Court
to act as guardian, and that the sale was not made to pay off
any debt, as alleged in the deed of sale, or for the plaintiffs’
benefit.

Besides other grounds of defence, the following was relied
upon, viz., that the defendants or their predecessors in estate
had acquired by purchase in 1856, from one Sufdar Hossein,
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the right to & certain share in taluk Wari; and by virtue of
that right, and also of a right of pre-emption by reason
of vicinage, as regarded other interests sold by Sufdar
Hossein to the plaintiffs’ great-grandfather Jaffer Ali in 1856
and 1857, had instituted five several suits, in which they, the
defendants, claimed nine annas of the taluk, and were also claiming
in & resumption suit, then, and since 1840, pending before the
Collector of the District, the right to settlement with them
of the interest which they had so purchased; that the
sale to them by the plaintiffy’ father was made for the purpese
of putting , au end to litigation, and that the consideration
was applied to paying off a debt due from the plaintiffs’, or
their mother’s estate, to a banking firm styled “Babu Gopal
Das end Babu Bunsi Lal Das” And they further al-
leged that the suit was brought by the plaintiffs in col-
lusion with their father, and coutended that, even assuming
that the plaintiffs' father had no right to sell their inter-
est, bis own interest in taluk Wari equalled or exceeded
that which he had professed to sell, and that the plaintiffs had
no title to what they claimed.

The issues raised the following questions, viz : (1) whether the
plaintifly’ father could sell the disputed property without having
obtsined a guardianship certificate from the District Judge ;
(2) whether the sale deed of 7th May 1862 was valid, either on
account of benefit to the plaintiffs or because the father’s share
in his wife’s property covered the interest sold ; (8) whether the
plaintiffs were benefited by the purchase money.

The Subordinate Judge dismissed the suit on the grounds
thet the plaintiffs' father, as their natural guardian, could with-
éut & certificate sell the plaintiffs’ properties “ under legal
necessities ;" that prior to the execution of the deed of sale in
question, the five pre-emption suits alleged by the defendants
were ‘pending, and affected the interest of the plaintiffs’ mother
in taluk:- Wari, and the sale was effected bond fide to
compromise those suits, and the consideration was paid to
the bankers, to an account which stood in their books in the
name of Wasimunnissa the plaintiffy’ grandmother, but which
was in fact the joint account -of her and her daughter Udulup-
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nisse the plaintiffy’ mother, and the plaintiffs had the benefit

Eaiz Dupe Of that payment; that the plaintiffy’ father Riazuddin, who
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was by Mahomedan law entitled to one-fourth of his wife's interegs
in taluk Warl (de., to one anna and two-and-a-half gundas),
had not, as alleged by the plaintiffs, relinquished that share;
that the present suit had been brought in collusion with hm,,
and that he had evaded the process of the Court to obtain hig
appearance and evidence.

A Division Bench (MiTTER and MACLEAN, JJ.) reversed
the judgment of the first Court, being of opinion that it
was not proved that any money was, prior to the sale in
guit, due from the plaintiffs’ estate to the bankers, and that
there was no account between the latter and the plaintiffs’ estate ;
that no benefit had resulted to the plaintiffs from the com-
promise of the pre-emption suits, which appeared to have been
brought against their mother and another, after her death,
and which could hardly have been successful; and that
therefore the plaintiffs had 'not benefited by the sale.of
their property by their father and guardian. And the Divi-
gion Bench, differing therein also from the first Court,
were of opinion that the evidence of the plaintiffs, and es-
pecially the language of the deed of sale in question, proved
that Riazuddin had relinquished his interest in his deceased
wife's estate, in consideration of her dower unpaid by him.

A decree in favour of the plaintiffs was accordingly made, and
the defendants thereupon appealed to Her Majesty in Council.

Mr. R. V. Doyne appeared for the appellants.
The respondents did not appear.

For the appellants, it was contended by Mr. Doyne that the
firat Court had rightly held that the sale had been made by
Riazuddin as guardian of the minors for their benefit. That
benefit arose either from the liquidation of debts for which their
mother's estate was liable, or from the pending litigation being
brought to an end by the sale, and its being thereby rendered
practicable for the Collector to effect a settlement: of three-and:
a-half annas of taluk Wari, The High Court's” judgment was
acoordingly wrong, and that of the first Court should be restored.



JoL. XVL] CALCUTTA SERIES, 03l

Again, the evidence including that” afforded by the language of 1888
the kobala of 1862, had been wrongly treated by the High Court Faz; Dore
as proof of Riazuddins alleged renunciation of his share of JaL
his wife's estate, in satisfaction of her claim for unpaid dower  ABDUL ALL
That renunciation had been by no means established. Moreover, in
regard to the whole case, if the sale should appear on other grounds
to have been made without title (though it was submitted that it
wag not so0), it should nevertheless be considered that Riazuddin
was at the time of the sale entitled to a share equal to, if not
larger than, one anna of Wari, which share therefore passed to
the defendants ; so that this suit conld not be decreed.
Their Lordships’ judgment was, on a subsequent day, 19th
December, delivered by

Sir R. Couol.—The suit, which is the subject of this appeal,
was brought by the respondents to have it declared that a deed
of sale, dated the 7th May 1862, executed by the defendant
Sheik Rinzuddin Hossein, the father of the plaintiffs, was invalid,
and for possession of & one-anna share in taluk Wari, which was
the subject of that deed. ‘

Mahomed Ali; who died in November 1854, had two wives,
Wasimunnissa and Fakiruanissa By the former he had a
daughter, Udulunnissa, and by the latter a son, Mahomed
Hossein, Udunlunnissa married the defendant Riazuddin, and
died on the 26th October 1861, leaving a son and daughter, the.
plaintiffs. Taluk Wari had been resumed as invalid lakheraj
in 1840, and from that time to its final settlement by the Collec-
tor had been temporarily let to various persons. Disputes arose
and doubts existed as to the persons who were entitled to settle-
ment, and the final settlement was not made until the 19th
May 1862. Between 1840 and 1862, there had been various.
dealings with the taluk., It will be sufficient to mention those
which affécted the parties to this suit. On the 19th December
1856, Syed Sufdar Hossein executed a deed of sale of one anna
three pie eleven cowries plus a fraction (which may’ conveniently
be called a two-annas share) in the taluk and its depandency
Sosi' Narhat, in favour of Bhupat Jha and Madhuri Jha in
eqnsideration of Rs. 2,250. On the 6th January 1857, Sufdar
Hogsein executed another deed by which (after stating the sale



632

1888

KA1 DUTT

JHA

2.
ABDUY ALL

THE INDIAN LAW REPORTS, {VOL. xv;,

of the 19th December, and that owing to the inattention of
the purchasers, the mutual exchange of equivalents did not .take
place, and the deed of sale remained with him ; and that Udulup.
nissa and Fakirunnissa had, by their karpurdazes, claimed the
right of pre-emption by reason of having, previously to the sale
to Bhupat Jha and Madhuri Jha, purchased other shares in the
taluk), Sufdar Hossein sold the two-annas share to Udulunnissa and
Fakirunnissa for Re, 2,250. On the 11th August 1856, the 4th
December 1856, the 6th January 1857, the 29th January 1857,
and the 23rd February 1857, purchases of other shares in the
taluk and its dependency were made by Udulunnissa and Fakirun-
nissa, These shares, together with the share sold to them on
the 6th January 1857, made up nine annas of the taluk, half
of which was declared to belong to each of them. On the 81st
December 1861, five suits were instituted against Fakirunnissa.
and Udulunnissa by Sardari Jha, the ancestor of some of the
defendants, to establish a right of pre-emption to the shares
composing the nine annas, and the Collector had before him
these conflicting claims to the settlement. -

It was in this state of things that the deed of the 7th May
1862 was executed by the duly empowered mokhtear on behalf
of Riazuddin Hossein, described as the father and guardian of
‘the plaintifts, minor heirs of Udulunnissa, and on behalf of
Fakirunnissa, mother and guardian of Mahomed Hossein, her
minor son, By this a two-annas share of the nine annas of the
taluk was sold for Rs. 6,285 to Bhupat Jha, Sardari Jha,
Madhuri Jha, and Ramdut Jha, described as the shareholding
proprietors and inhabitants of the taluk Wari. And it was stated
that the Rs. 6,235 was for liquidating the debts due to Baboo
Gopal Das and Bunsi Lal, mahajuns, One anna was said fo be
purchased by Bhupat Jha, and one by the other three; The
books of the firm of Gopal Dasand Bunsi Lal were produced,
They contained accounts in the name of Mussummat Wasimun-
nissa, the grandmother of the plaintiffs, who appeared- to be
possessed of considerable property, but had no interesf in the
taluk Wari. From various entries in these accounts they aps
peared to relate to this taluk as well as to the property and
transactions of Wasimaunnissa. In the acconnt for tha vear
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1269 (1861-62), under the native date corresponding with 16th 1888

Msy 1862, is the following entry :— "R a1 DoTE

The 9rd Jeyt Budi—Received on nocount of the considera- Rs. As, P, J 'M
tion money of two annas of faluk Wari debited to Anmm ALL
Bhupat Jha, Sardari Jha, Madhuri Jha, and Ramdug
Jha e e .o " .« 628 C 0

Deduct on account of the share of Fakirunnissa, which is
debited to her o - « 8117 8 O

Remainder - one Re. 8,117 8 0

On the other side of the account, under a date corresponding
with the 13th January, among the entries of “ paid on account of
revenue intd Collectorate,” there isan entry “ Wari, Rs. 181-9,”
and under a’date corresponding with the 29th March an entry
« Wari of Raja, Rs. 447-15,” and on the date corresponding with
the 26th May 1862 there is an entry, “Paid through Sheik
Volait Hossein, in order to defray the expenses of the settlement
of taluk Wari Rs. 2,500.” It appears from the proceedings of
the Collector of Tirhoot, dated the 19th May 1862, in a suit .for
obtaining permanent setilement of taluk Wari, that a petition
wag filed on behalf of Bhupat Jha and Madhuri Jha, stating that
they were the purchasers of one anna three pies and eleven cowries
and a fraction share, and subsequently on the 10th May 1862 a
petition of withdrawal was filed on their behalf, stating that they
withdrew from that claim filed previously, and prayivg that the
deed of sale to them on the 19th December 1856 might be con-
sidered ineffective, and that the settlement might be effected with
Fakirunnissa and others. And that subsequently on the 12th
May 1862 another petition was filed om their behalf with the
deed of the '7th May 1862, praying that a settlement of the two-
sunas share mentioned in that deed should be mede with them.
On the same Tth May 1862, consent decrees were made in the
five pre-emption suits by which they were dismissed. Thus sll
opposition on the part of the Jhas as regards seven annas was
withdrawn, and they claimed the settlement of oply two annas
under their mew title. In the end, the setflement was made
with Fakiruunissa, described as mother and guardian of Mahomed
Hossein, and Riazuddin, described as father and goardian of the
plaintiffs, for seven annas of the nine, and with the Jhas for the
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remaining two annas. The allegation in the plaint that Riszg.

Karx Doxr din appropriated the consideration for the sale of the Tth May
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1862, was not only not proved, but was disproved, and nearly the
whole, if not the whole, of the consideration appeared to have
been applied on account of the taluk.

The Subordinate Judge held that the deed of the 7th May
1862 was valid, saying in his judgment that the pre-emption
suits and the defendants’ claim case before the Collector were
“ impending dangers over Wari at that time, and what might
have been the consequence of those objections cannot be now
determined at this distance of time, and I should therefore
think that Riazuddin acted wisely in making a compromise with
the defendants by executing the disputed kobala so soon as only
eleven months after the death of Udulunnissa, and thereby to
avert that danger.” He dismissed the suit. The High Court set his
decree aside, and made a decree for the plaintiffs, being, they
gaid, “ on the whole of opinion that the respondents (the defend-
ants) failed to establish that any benefit was conferred upon
the appellants by the sale by their father of the disputed
property.” The statement in the deed, and in the petition to
the Collector on the 12th May 1862 of Riazuddin and Fakirun-
nissa, asking that a settlement of the two-annas share should
be made with the Jhas, that the sale was for the purpese of
liquidating debts due to the mahajuns, is not correct, though
looking at Gopal Das’s account, and the large payment made
by his bank on account of Wari three weeks afterwards, the
parties may have thought that it was correct; but at all events
their Lordships think it does not preclude the defendants from
proving the real nature of the transaction and that it was a
beneficial one to the minors,

It is not a case of a sale by a guardian of immoveable property
of his ward, the title to which was not disputed, in which case
a guardian is not ab liberty to sell except under certain ciroums
stances.—Macnaghten’s Principles of Mahomedan Law, chap. VIII,
cl.14. The right of Udulunnissa and Fakirunnissa to be pur
chagers of the nine annaswas disputed. By the sale of the two
annas, the dispute was put an end to, and thus-a settlemeng
obtained of the seven annas, Moreover the Rs. 6,235 appeared



yoL. XVL] CALCUTTA SERIES.

to be a fair price for the two annas which had in December 1856
peen sold by Sufdar Hossein for Rs. 2,250.

Their Lordships differ from the opinion of the High Court that
the present appellants, who were then respondents, had failed
to establish that any benefit was conferred upon the minors by
the sale, They are of a contrary opinion, and looking at the
whole transaction they think it was within the power of the
guardian to make the sale.

There is another ground upon which the appellants are
entitled to have the decree of the High Court reversed, and the
decree of the Subordinate Judge dismissing the suit affirmed.

The casd stated in the plaint is that Riazuddin had sold to
the defendants one anna out of four-and-a-half annas, the pro-
perty left by Udulunnissa in taluk Wari, and the plaintiffs
only got three-and-a-half dnnas partitioned to them by the
Collector. Now Riazuddin, as the hushand of Udulunnissa,
was entitled to one-fourth share of her property, and consequent-
ly the plaintiffs were in possession of more than they were
entitled to by inheritance, their shares amounting to 8% annas,
This objection was taken in the written statement of the Jha
defendants. It was atteropted to be met by some loose evidence
of Riszuddin being liable for dower and relinquishing his share
to' the plaintiffs on that account. No document was produced,
and the Subordinate Judge found, as a fact, that Riazuddin did
not relinquish his one-fourth share. Their Lordships are of
opinion, upon the evidence, that this finding was proper, and that
the reason given by the High Court for not agreeing im it is
insuficient. An admission. of Riazuddin that he had relin-
quished his share, even if it was clearly made in the
deed of sale, ought not to affect the other defendants, He
had been ordered to attend as a witness, and did not do so, and
the Subordinate Judge thought he was in collusion with the
plaintiffs. This was highly probable, and the suit appearsto
their Lordships to be a dishonest attempt to get back property,
for which the plaintiffs had received full consideration, and had
hed the benefit of it.

Their Lordships will, therefors, humbly advise Her Majesty to
reverse the decree.of the High Court, to dismiss the appeal to
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the High Court, with costs, and to affirm the decree of the
Subordinate Judge.

The respondents will pay the costs of this appeal.

Appeal allpwed,
Solicitors for the appellant: Messrs. Barrow § Rogers.
Q. B.

#* In THR MATTER oF THE PETITION or R. E. TWIDALR,

Privy Council, proctice of—Admission to practise in the Privy Cotuncil—
Rules of 818t March 1871—Vakil of High Court,

The words of ss, 2 and 3 of the Rules of 31st March 1871 are snch that
the classes of persons to he admitted to practise in the Privy Qouncil must
be either Solicitors or others practising in London, or Solicitors admitted
by the High Courts in India or in the Oolonies respectively, and have not left
an undefined class admissible at the discretion of the Judicial Committee.

THIS was a petition by Mr. Richard Erasmus Twidale, a pleader
in the High Court, Calcutta, tobe admitted as Agent to practise
in the Privy Council, upon his subscribing the declaration pre-
scribed by the rules established by the order of Her Majesty
in Council of 8lst March 1871, “to be observed by Proctors,
Solicitors, Agents and other persons admitted to practise before
Her Majesty’s Honourable Privy Council ¥ (1),

After requiring in the first section that every Proctor, Solicitor,
or Agent admitted to practise before the Privy Council or any
of the Committees thereof, shall subscribe a declaration in the
form given, the rules contain the following i-—

2. Every Proctor, Salicitor, or Attorney practising in London, and duly
adwmifted in any of the Courts of Westminater, shall be allowed to subseribe
the foregoing declaration, and to practlse in the Privy Qouneil, upon t.he
praduction of his certificate for the ourrent year,

3. Persons not being certificated London Solicitors, but having' been
duly admitted to practise as Solicitors to the High Courts of Judicature in
India or in the Colonies respectively, may apply by petition to the Lords of

the Judicial Committee of the Privy Oonncil ; and such persons, if admitted

to practise by sn order of their Lordships, shall pay annually, onihe 15th.
November, & fee of five guineas to the Fee Fund of the Qonnoil Office,
® Presnt: Lozp Frrzaerarp, Lozp Hopmouss, and SR R. Coves,

(1) The rules are printed in the Appendix to  The Practica of the Jndicisk
Committes,” by William Maapherson, Esq., at p. 65.



