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alleged infringement of an individual right, and, as such is
clearly not within the section.” :

With reference to the above remarks the learned advocate
for the appellant says that a dispute regarding the succession
to the tawlint (trusteeship) of a wuagf, may he referred to
arbitration.

These remarks cannot be deemed to support his contention.
They only specify the scope of section 539,

For the above reasons we hold that the right to succeed to
the tawliat (trusteeship) of wagf property is not a right which
can be seltled by reference to arbitration, and that the court
below had no jurisdiction to entertain an application for filing
the award in court under section 20, schedule I, of the present
Code of Civil Procedure.

The resalt is that the appeal fails and is dismissed. We
make no order as to costs.

Appeal dismissed,

MISCELI.LANEQUS CIVIL,

Befors My, Justice Tudball,
BHOLA NATH Axp ANOTEER (DEFBNDANTS) ». PARSOTAM DAS AND OTHERS
(PLAINTIFFS).*
Aot No. VII of 1870 (Court Fees Act), seciion’ 7 3 scheduls II, clauses 8, 4:—-—
Suit for dissolution of parinorahip—Pre iminary deorga—dppeal—Court

Jfee.
In a suit for dissolution of parinership the defendants appealed against

the preliminary decrce, pleading that they had no interest in the partmership,
and that they sought only a declaration to that effect.  Held that the appellants
otght to pay an ad wvalorem fee according to the amount ab which the relief
gought was valued in the memorandum of appeal.

Tuis was areference by the taxing officer to the Taxing Judge
under section 5 of the Court Fees Act, 1870, arising out of an
appeal against the preliminary decreo in a suit for dissolution of
partnership and accounts, The plaintifs alleged that the defen-
‘dants had an interest in the partnership to the extent of %. The
defendants denied having any interest. The court below held in
favour of the plaintiffs and passed a preliminary decree for disso-
lution and accounts. The defendants appealed and paid & court

* Btamp Referencs in First Appeal No. 146 of 1910,
68
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fae of Ra. 10 on the memorandum of appeal.  The office reported
that ad valorem fee should be charged.

The appellants objected to the office report on the following
grounds i—

(1) Becanse the preliminary decree under form 2, schedule
1, No. 21, of Civil Procedure Code, 1908, being only a declara-
tory decree and the only relief prayed in appeal being to set
sside the declaration that the appellants are sharers of 6 annas
with defendant No. 1 in the disputed firm, a fixed fee of Rs. 10
was sufficient on the memorandum of appeal under schedule II,
No. 17 (iii), of the Court Fees Act.

(2) Because the object of the change introduced into the Civil
Procedure Code of 1908, was to compel the aggrieved party
to appeal against the preliminary decree at a moderate ex.
pense. '

(8) Because, under,the Civil Procedure Code of 1908, there
is necessarily more than one appeal from decree (preliminary and
final) in the same suit in cerfain cases; it was never intended by
the Legislature by the change in the law that the parties should be
obliged to pay ad valorem court fee upon memoranda of appeals
twice over.

(4) Becanse, uncder any circumastances, itis nob possible to
estimate at 8 money value the subject-matter in dispute, and s
fixed fee was payable under column 17(iv), schedule II of the
Court Fees Act.

The stanp reporter reported as follows i

«In continuation of my report, dated the 26th Janwary, 1910, I beg to
sibmit a fow more points for consideration of the Taxing Officer,

«3he change in procedure introduced by the new Code of Civil Prosedura
does not afieot the provisions of the Court Fees Act excopt in so far as the Tegig.
Inture has expressly amended or repealed them (vide schedules IV and V of Aot
No.V of 1908), Scetion 7, clause ivof Act VII of 1870, which governs ths
present case, does not find it place in any of the said achedules. Tnder the old
Code too, in suits for dissolntion of parinership, the courb had to pass a prelimi-
nary decres Geclaring the xights of parsics and laying down the lines on which
the account had to be laken {vide scetion 215 and Torm No, 183, scheduls IV of
Act No, XIV of 16892), please ses also the case of Riswa Nath Chaki v. Baui

Kanta Dutta(l) and it was open to the parbies to appeal against tho preliminary
decree as well a6 agaiust the final decreo: both had to be charged with od calorem

{1) (1896) L L. R, 28 Cale,, 406,
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duty computed according to the valuation given in the memorandum of appeal. An
appeal from a preliminary decrec is generally valned ab the same amount as that
at which the suit is valued—it being an appeal in a suit for accounts—while an
appeal from a final deereo is valued at the difference between the amounts alleged
as dus on one side and the other—1ihe latter Leing an appeal questioning the re-
sult of the accounts,

“ The upshot of the appellants’ objoclion is that as the Legislature has, by
emacting sechion 97 of the new Cols, made it compulsory for the party aggrieved
by a preliminary deevee to appeal against it within the period of limitation, if
works a grent hardship uponm them to be called upon to pay ad valorem court
foes twice over. I submit thab in enxcting the above section, the Logislature has
only given effech to the principle laid down in RBolnram Dey v. Rom Chundrea
Dey(l) which was over-ruled in a later Full Bench deeision of the said Court in
Khodem Hossein v. Emdad Hossein(2), The Legislature has not therehy effected
any change in the law relating to court feas payable on such appeals.  Be that
as it may, what wo ave concerned wilk is to see whebher the fee paid is in accord-
ance with the law on the subject. This is a suib for acconnts and the learned
vakil {for the appellants does not deny this. Turning to section 7, clause iv(7),
we find that in a suit {for aceounts, the court fec is to he computed according to
the valualion given in the plaint or memorandum of appeal. The mention of
the words « Memorandum of appeal,” I submit, in clause iv to section 7 of Ach
VIL of 1870, is significant, for, in other clauses to that scetion which deal with
different classes of cases, the words quoted above have beon omitted and the word
“guits  only occurs. It therefore follows that in cases dealt with by this clauss,
a memorandum of appeal has to be charged with «d wzlerem fec calculated on
the valuation given therein. Please sce [the case of Zadubhai Premchand v.
Revichand Venichand(3)

« Arbicle 17, clause i1, of schodule II,of Act VIIof 1870, referred fo by the
learned valilfor the appellant has no application. Itapplies to cases of quite a
different nature. The present suit was not ono for declaration bub for accounts,
and it is expressly provided for by section 7, clause iv (f).

# Tor the reasons stated above, T submit that the comt fep payable on thig
memorandum of appeal should be ad valorem.

¢ Forther, I submit, that by dint of section 8 of Act VII of 1887, the va,lue
for computation of court fee is the same as that for purposes of jurisdiction. Its
provisions apply to appealsalso (vide I. 1. R., 18 Bom., 207).

Babu Girdhari Lal Agarwala, for the appellants, replied as

follows :—
# Tn the present appeal, the only question is whether or nol the appellants

are partners in the firm Ram Il Bankey Lal, The relief sought is only &
declaration that the appellants are nob partners and so under schedule 11, article
17 (iii) & fixed foe of Ra, 10 has been paid. Article 17 (vi) would also seemm fo
apply inasmuch as the relief sought in appeal, as far ns the appellanis are con-
cerned is incapable of accurate valuation. The valuation put in the memorandum

(1) (1895) L L. R, 23 Cale,, 270, (3) (1901) L L R., 29 Calo,, 758,
‘ (3) (1881) I L. B., 6 Bom,, 14
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of appenl vefers only to jurisdiction and not to court fee. Altho.ugh the Suits
Valuation Act, tection 8, provides that where with certain exceptions, the courh
fee iz payable ad valorem, the valuation for fthe purpose of court fees and
jurisdiction shall be the same, but (a) that Act was passed on 11th of February,
1887, and did not repeal any of the provisions of the Court Fees Ac, (3) nzfade &
spacial provision for appeals (‘pidé‘ gection 12), and (o), section 8 has nothing te
do with cases in which the court fee payble is not ad valorem.

¢ As to secbion T Lf) of sub~clause iv, 1t appears that it is mappticable to the
present appeal ag there is no question of accounts involved in it. In some cases
it has, no doubt, been held that every suit for dissolution of partnership is a suit
for accounts, probably because in the second stage of such a suit accounts are
generally adjusted. But in the first stage when only the rights of the parties
are to be declared, such a suit conld hardly be treated a suit for accounts within
the meaning of section ¥ (iv) (f) of the Court Feas Act. The plaintiff was
eoncerned with both stages, but the defendants appellants are not concerned
with the second at all.

« As the new Civil Procedure Codo makes it ‘compulsory for the aggrieved
party to appeal from the preliminary deevee, if he likes o appeal at all with
regard to the matters dealt with in the preliminary decree, it is really a great
hardship upon the litigants, to be obliged to pay ad valorem court ice twice over,
the point requires careful consideration as there has, up to this time, been no
ruling under the new Code upon this question.

¢ Hven if the valuation put upon the appeal be wrong or in contravention of
the Suits Valuation Act, that cannotb affect the question of court fee,

“ No change has, of course, been introduced in the Court Hees Act so far ag the
present gquestion is concerned, probably because it was quite unnecessary inas-
much as article 17 of that Actis wide enough to provide for cases not oxpressly
dealt with any other portion of the Act, The whole question is by no means
quite fres from difficulty; and it would be a great advantage to have the matter

_anthoritativaly set at rest,’” :
The texing Officer referred the case to the taxing Judge with
the following report : ==

“ This is a suit for dissclution of partnerghip which for purposes of court
fees is treated as a sult for accounts and dealt with under section 7 iv (f) of the
Court Fees Act, } ‘

““The fncts bearing on the point for decigion are simple. The plaintiff sued
the present appellants, amongst others, for dissolution of partnership, The court
of first instance passed a preliminary decres, declaring the Present appellants to
be liable for 6/16ik of the profits of the partuership. They come in appeal
against this decree alleging that thoy have no interest in the partnership at all
and asking this Court to seb uside, as far as they are ooncerned, the preliminary
decree of the court of first instance., The question is whether their appeal should
bo stamped ad valorem or should bear the fixed fee of Rs. 10,

“ Under the provisions of the new Code of Civil Procedure (section 97 and
ceder 20, xule 5) itis necessary to tiake a separate appeal againgt a preliminary
deores such as this, If this is nob done, gbjection eannch be subsequently faken
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to it, Before the enactment of the new Code rulings on this point differed, but
thers can be no doubt thata party could, if he wished, appeal separately against
a preliminary decree.
« A1l this is only relevant to the peint at issue in so far as it relates to the
- question whether the alteration in the law has in any way affected the method
in which the court fee payable on an appeal against a preliminary decree should
be completed. The office contends that it has not. In'so far as it appears to me
that alteration in the law has merely cleared up a doubtiul point as to the
. necessity for filing a separate appealagainst a preliminary decres, I think the
contention of the office is correct,

«The practice in this Court under the old law was that when an appeal
against 3 preliminary decree was separately filed, it, as well a5 the appeal againgt
the final decrce was stamped ad salorem. From the rulingin Zaedudhai Drem-
chand v. Reviehend Venichand(1), this would appear to have also been the custom
in Bombay. It is also noteworthy that from the wording of the judgement in that
case, there appears to have been no question but that the appeal if treated as an
appeal against a decree, would have to be stamped ad valorem. The learned
council for the appellants in the present case contends that the appeal is govern-
ed by schedule IT, article 17 (iii} of the Court Fees Act, he also suggests thab it
would be nnfair fo reguire a suitor to pay ad valoram fecs both in his prelimi-
nary as well as in his final appeal, The reply to the latfer part of his argument,
seems tome to be that this has always been the practice, and that as far as the
method of computing the court fee is concerned, the law has not been altered.
The rirst point of his argument, however, brings forward what to my mind is the
real crux in the case, and that is, does or does not the decrec asked for, which is
admitiedly a declaratory decree, involve consequential relief ? In my judgement
this question should be answered in the affirmative. Most important consequen-
tial relief will accrue to the appellants in event of success. They will, in that
case, be relieved of the responsibility for accounting for any share of the profits of
the partnership business,

« The learned ccunsel has also referred to schedule II, article 17 (vi) of the
Court Fees Act. This I donot think can apply, as the subject-matter in this
nppeal is esgentially capable of valuation.

«Ag the whole question is not free from difficulty, I refer it for your
decision,” -

TupsaLL, J.—The question which has been referred to me for
decision by the Taxing Officer is whether this appeal be stamped
with an ad valorem fee or should bear a fixed fee of Rs, 10. The
suit cut of which this appeal has arisen is a suit for dissoluiion of
partnership and for taking of aceounts. For the purposes of
court fees this suit falls under section 7, clause iv (f) of the

Court Fees Act, and an ad valorem fee is to be paid according to

the amount at which the relief is valued in the plaint. The court

(3) (1881) I, L R., 6 Bom,, 143,
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of first instance has passed a preliminary decree. The appellants
were impleaded as defendants, and the court held that their
share in the partnership amounted to 6/16. Their case is that
they have no interest whatsoever in the partnership, It is argued
on their behalf that all that they seek in this appeal is a declara-
tion that they have no interest whatever in this partnership, and
that the appeal therefore comes under article 17, clause iii o
clause viof schedule IT of the Court Fees Act. The Taxing
Officer, however, is of opinion that the appeal should bear an
ad valorem fece according to the amount at which the relief sought
is valaed in the memorandum of appeal. It has been the practice
of the Court in the past to take «d valorem fees in the cases of
appeals from preliminary decrees in suits of the nature of the
present ome, The fact that it is now compulsory on the appel-
lants to appeal against the preliminary decree passed in such
a sait does not affect the matter of court fees in any way. Sec-
tion 7 ofthe Court Fees Act distinetly lays down that the amount
of fee payable shall be computed in suits for accounts aceording to
the amount at which the relief sought is valued in the plaint or
memorandum of appeal. The lauguage of this section seems to
me quite plain, Whether the appeal be one from a preliminary
decree or a final decree, 1t seems Lo me impossible to hold other-
wise than that an «d valorem fee must be paid according to the
amount at which the relief sought is valued in the memorandum
ofappeal. In the present case the appellants have valued their
relief at Rs, 21,698-13. They must, therefore, pay an ad
Yolorems fee on the above amount, or if the memorandum of
appeal is amended, on the amount entered according to such
amendment.

Reference answered, accordingly.



