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B efo ‘̂ 6 M fi Justice Sir Georgs Knox and Mr. Juttice S'aramat JEEtisain.
EA UNSILL A (D e c b e e -h o l d e b ) «. ISHRI S IN G H  {J d DaEUENT-DEBtroE) .•

Ci'oil Procedure Code (1908), tectioii 4S—Execution o f decree—Decree fo r  sale 
upon mortgage passed before 100B~H,eirospective effect o f  Statutei.

SeM  that, the right to; enforce eseoution at a decrca being a substantive 
right and not a mere matter of procedure, Bectiou 48 of the Code of Civil Proee- 
dtire (1908) will not have the eSect of barring the esecntioa of decrees -which were 
passed prior to the enactment of that Code and were, having regard to the Ooda 
of Civil Procedure of 1882 and to the Indian Limitation Act, 1877, alive at tha 
time of its coming into force. Smith, v. C a lla n d er  (1), 1‘hilUjps'v, Eyre (2) and 
Itoddam y. Motley (3) referred to.

The facts of this case were as follows :—
Musamroat Kaiinsilla, on 'the 24th of November, 1893, 

obtained a decree against one Isbri Singh. This decree she 
first put into execution on the 24th of Januar^ 1895. Several 
other applications were made by her for execution. A ll these 
were iafructuous, but in each one o f them apparently some step 
was taken in aid of execution,' and the present application was 
instituted within three years of a previous application for 
execution to a proper court in accordanoe with law. Oh the 
25th of February^ 1909^ she instituted the proceedings out of 
which the present appeal has arisen. The jndgement-debtor 
at once took  a plea  ̂ based upon section 48 o f Act No. V  o f
1908, that, as more than twelve years had expired from the date 
of the decree, no order for exeeation could be made. Both the 
courts below accepted this plea and summarily rejected the 
application. They were of opinion that section 48 above men­
tioned did bar execution.

The decree-holder appealed.
Munshi Oovind Praaa'd (with whom Babu Jogendra Naih 

Muherji), for the appellant, contended that, having regard to 
section 6, clause (o), o f  the General Clauses A ct (X  o f  1897), 
section 48 of A ct Y  o f 1908 did not have retrospective effect; 
that under the Civil Procedure Code o f 1882 a decree other than

* Second Appeal No. 756 of 1909 from a decree of Muharaniad Ishaq Kliaii,
District Judge of Famikhabad, dated the 27tlii of April, 1^09, confirming a 
decree of Rama Daa, Mtinsif of Kanauj, dated the 5th of Maseh, 1809,

(1) (1901) A. a , 297. (2) (18701 L. B., 6 Q. B„ 1 (23)
(3) (1857) 1 DeG. and J., 1 (23).
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1910 one for money was not barred of iiofc satisfied within. 12 years, 
and, further^ that the limitation of 12 years did not apply to 
mortgage decrees. He relied on Jug Raw, y. Jewa Mam (1 )̂  
ThnMw Prasad v. Ahsan Ali (2), Ookul S'mgh v. B irj Lai (3)̂  
Bbb Narain Duit v. Farendra Krishna (4) aud Ashfak Mtmcin 
T. Kalian Das (5).

Gulsciri, Led, for the respondent^ submitted that the question 
was one of procedure and no one had a vestsi righb in any form 
of procedare. The provisions in the new Code applied. He 
relied on Ba'yrat Ahramnlsfia v. ¥ali%dniss(i (6) and Vedavalli 
NamsiaJi y. Mangimma, (7).

K nox, J.— The facts of this case are :— Mnsammat KauQsilla 
on the 24th o f November, 1893, obtained a decree against one 
Ishri Singh. This decree she first put into execution on the 24bh 
of January, 1895. Several other applications were made by her 
for execution, Ali these were infructuous, but in each one of 
them apparently some step was taken in aid of execution and the 
present application was instituted within three years of a previous 
application for execution to a proper court in accordance with 
law. On the 25th of February, 1909  ̂ she instituted the proceed­
ings out of which the present appeal has arisen. The judgement- 
debtor at once toot a plea based upon section 48 of Act No. V  of 
1908 that as more than twelve years had expired from the date 
of the decree, no order for execution could be raade. Both the 
courts below have accepted this plea and summarily rejected the 
application. They were of opinion that section 48 above 
mentioned did bar execution.

In appeal before us it is urged that section 48 does not apply 
to the=;e proceedings inasmuch as the decree was passed in 1893 
and these proceeding's are in regular continuation of proceedings 
instituted in 1895, both coming into foi-ce at a time when there 
was no provision of law limiting execution other than article 179 
of Schedule II  of Act No, X V  of 1877. It  may at once be 
conceded that if Act No. V  of 1908 had not been placed upon

{1) (10091 6 A. L, J., 647. (4) (1889) I. L. E., Calc., 267, (272).
(2) (1878) I. L. B.. 1 All., 668. (5) Weekly Notes, 1889, p. 106.

Wookly Notes, 1885, p. 130. (G) (1893) I, L. B„ 18 Bom., 429. '
(7) (1903) I, D. K„ 27 Mad., 538. ,
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the Statute Book and if Act No. X I V  of 1882 were still in force 
the present proceedings would not be barred,

This Court held in Pakalwan Singh v. Narain Das (1) that 
8v decree like the present in which, provision, is made for the 
enforcement o f  the decree against immovable propertj did not 
come within the provisions of section 230 of Aofc ISTo. X I V  of 
18S2. Section 48 of Act No, Y  of 1908 has been so worded as 
to include and govern applications for esecntion o f  all decrees 
jiave and excepting only decrees for injunctions.

The question then that arises for decision is whether Act No. 
X I V  of 1882 having been completely repealed, A ct No. V  of 
1908 can operate so as to bar the right which the decree-bolder 
had before Act No. Y  of 1908 canae into force and still would 
have but for its enactment if it applies.

The learned vakil for the appellant contended that the ques­
tion before us is not merely a question of procedure, and that the 
right which the appellant had cannot be curtailed unless by some 
enactment which is expressly declared to have retrospective effect. 
In  support of his contention he referred us to Jug Ham v. Jewa 
Ram (2), Thakur Prasad v. Ahsan Ali (3), Gokul Singh v. Birj 
Zal (4) and Deb Narain Butt v. Narmdra, Krishna (5).

A ll of these cases except the first were cases in which the 
Court considered the effect of section 6 of A ct No. I  of 1868 
u p on  p r o c e e d in g s  which had been commenced before the Acb 
under which they had commenced had been repealed, and it wag 

held broadly that unless the 6th section of the General Clauses Act 
of 1868 had been excluded by the repealing Act, its effect was to 
leave proceedings initiated before the repealing Act came into 
force, to be dealt with under the provisions of the repealed Act 
and that retrospective effect is not ordinarily given to an enact­
ment so as-to affecfc substantive rights.

Section 6 o f Act No. V I I  of 1897 has now taken the place of
section 6 of Act No. I  of 1868. Its terms are much wider than
the terms o f  section 6 of A ct No. I  of 1868 and it enacts inter 
alia that unless a different intention appears in the repealed Act, 
the repeal shall not affect any right, privilege, obligation or

(1) (1900) I. L. 11,, 22 AU„ m . (3) (1878) I. L. S., 1 AIL, 668,
(2) (1909) 6 A. Xj, J., 647. (4) V7eekly Notes, I885,p. l30«

(5) (1889)1, Ii.' 16 Oaio., 267,
66
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liability acquired, accrued or incurred under the enacfcrnent so 
repealed or affect any remedy in respect of any such right.

The right to eDforce esecuLion of a decree like the present is 
a subbtantive I'ight. I t  was in existence before Act No. ~V o*f 
1908  came into force, a n d  the decree-holder bad the r e m e d y  to 
enforce his right so to speak till the end of time if he prosecuted 
his right with legal diligence. As neither Act No. X I'V  of J8S2 
nor any Limitation Act curtailed that right or remedies fco 
enforce that right, it seems to me we have not to consider them 
or their repeal.

What we have to consider is solely whether section 48 of Act 
No. V  of 1908 without express provision to that effect can 
curtail the remedy which the decree-holder had before tliat Act 
came into force, and the answer is that) no Statute shall be so cons­
trued as to have a retrospective operation unless such a construc­
tion appears very clearly in the terms of the Act or arises by 
necessary and distinct implication. Statutes are to be construed 
as operating only on cases or facts which come into existence after 
they are passed: Smith v. Gallander (1).

As'Willes, J., pointed out in Phillips v. Eyre (2) Eetro- 
epective laws are, no doubt, primd facie of questionable policy 
and contrary to the general principle that legidatioa by which 
the conduct of mankind is to be regulated ought, when introduced 
for the first time, to deal with future actS; and ought not to change 
the character of past transactions carried on upon the faith o f the 
then existing law. *' Leges et consUtutiones futmia cerium est 
dare /orm am  negotiis non ad facta prceterita revocari;  nisi 
nominatim et de 'prceterito tempore et adhuc pendentibus 
negotiis eautum sit.̂  Accordingly, the court will not ascribe re­
trospective force to new laws affecting rights, unless by express 
words or necessary implication it appears that such was the inten­
tion of the Legislature.”  '

This is particularly to be borne in mind when a defence of 
limitation is set up. As was pointed out in Roddam v. Motley 
(t>), limitation as a defence is the creature of positive law and

(1) (1901) A. 0.. 287. (2) (1870) L. R., 0 Q. B. 1 (23.)
(S) (1867) 1 DeG. 1, (28). ’



therefore nob to he extended to cases which are not strictlj wifchin loio
the enactment.

I would therefore d e c r e e  this appeal, and, setting aside the 
d e c r e e s  of the co u r ts  below, remand th e  proceedings through the Sikqh.

l o w e r  a p p e lla te  court to the court o f  firsb instance with d ir e c t io n s  

to re-admit the proceedings under the original n u m b e r  in tha 
register o f  execution proceedings and to proceed to determine 
them. Costs here and hitherto w il l  abide the event.

K aram at Httsain, J.—I  have had the advantage of reading 
the judgement of m j  learned brother and I  entirely a g r e e  with 
him and in the o r d e r  proposed by him.

Appeal decreed and cause remanded.
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Before Mr, JutUoe Sir Gf-eorge Knosi and- Mr. Jttsiioe Karamat Etisaia. 
MUHAMMAD IBRAHBI KHAN (Plaintib'e-) «. AHMAD SAID KHAN km 

akotheb (Dbb’endahts),*
Civil Procedure Code (ISQSJ, schedule I I  and section Q2—-Muhammadan law—' 

TTaqf— Fublio charitable trust— Dispuis as to right to succeed a* muia- 
ivalU—ArUtrat ion.
A trust for oTiaritable purposes being a trust of a publio oIiaractGEj the 

right to succeed to th.a trusteeship of such a trust is not a right -which can be 
Battled by arbitration : a court therefore ha3 rto jurisdiotion to enteitain aa 
application to file an award, in suoh a matter uader section 20 of the saooad 
scheduls to the Oode of Civil Prooedura, 1908, Ma^adeo Frasad v. Sinieshfi 
Prasad {!)  referred to.

T he facts of this case w e r e  as follows ;»-»
One Ghulam Ohishti Khan created a wa'qf and was the first 

mutdwalli. Affcer his death his second son, Abdul Karim 
Khan, became mtUcowaUi. On the death o f  A bdol Karim Khan, 
disputes arose as to the succession between two other sons of - 
Ghulam Chishti Khan on one side, and Ahmad Said Khan, & 
son of Abdul Karim Khan, on the other. The parties referred 
the dispute to private arbitration, and an award was made in. 
favour of the appellant, one of the sons of Ghulam Chishti Khan. 
H e applied to have the award... filed in court. Ahmad Said 
Khan contested the application on the basis of various objec­
tions which he urged against the validity of the award. The

* First Appeal No. 79 of 1909, from an order of Nihal Ohandra, Suboidi- 
aata Judge of Moradabad, dated the 12th of June, 1909,

(1) (1908)1, 30 AU„ 1ST,


