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sale. Before a sale toot place the plaintiffs appellants volun­
tarily paid the amount of the decree and relieved the proper fey 
from the attaobmeufc. The defendants respondents were never 
liable to satisfy that decree, which, as we have said, was a simple 
money decree. The sole liability to discharge the decree rested 
upon the judgemenfc-debtor. The f;ict that the plaintiffs appel­
lants in order to protect from sale the properly purchased by 
them paid the amount of the decree and so relieved the entire 
property from the atfeachmenb does uot give them a right of con­
tribution. Under such circumstances there being no common 
burden— no common liability-—we are of opinion that a right of 
contribution did not arise, and upon this ground the appeal must 
fail.

An objection was filed under order X L I j  rule 22. In  the 
loi^er appellate court a decree was passed for Bs- 164 with pro­
portionate costs et,cetera against Zahur-tid-din and Fakhr-ud-din. 
The contention is that no decree ought to have been passed against 
these parties, and, in view of what we have said above, thia 
objection is well founded.

W e accordingly dismiss the appeal. We allow the objection, 
and, setting aside the decree o f the lowar appellate court^ dismiss 
the plaintiffs suit with costs in all courts.

Appeal dismissed.

B efore  Mr. Jut Hob Eiohards and Mr, Justioe Vudball.
SUITJI I(AL (PjQAINTIPe’), v. DUBG-A PRASAD ahd OTHfflaa (Dbb«bndahts).* ■ 
Civil ^foeedure Code (1883), taoUont 13, 525 and 528—•JKe* judioata-^Ofdef 

refuting to file an award on the ground o f  misoondmi o f arlHratort—SvLi' . 
seqwBni suit to enforce the award. •
M eld  that tlie refusal of a court to file a private award on the ground of 

miscoadtiot of the arbiiratoxs will not operate as re^ ju d io a ta  in reapeot of a sub- ■ 
Beqnettt suit brought to enforoe the award. B hola  v. Gf-ol\nd D a y a \  ^1) K a iih  ■ 

V. £aln Lai (2) and Satant Lai v. Kmji Lai (3) followed. QMam. 
Khm V. Muhammad Matsan (4) referred to.

This was a suit brought to enforce an award. The defence 
waa that there had been an application under section 525 o f the

• First Appeal No. 270 of 1908 from a decree of Ohhajju Mai, Subordinate Judge 
of Maiupuri, dated ih& ITtix of August, 1908*
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Code of Civil Prooedure, 1882, to file the award ; that the filing 
of the award wa'3 resisted on the ground of misconduct of the 
arbitrators ; that the Court refused to file it on that ground, and 
that therefore the present suit was barred by the provisions of 
section 13 of the Code. The court o f  first instance (Subordinate 
Judge of Mainpuri) gave effect to this contention o f the defend­
ants and dismissed the suit. The plaintiff appealed to the High 
Court.

The H on ’ hie Pandit Sundar Lai and Pandit Braj Nath Vyas, 
for the appellant;.

Babu Jogindro Nath Ghaudhri, (with him Babu Lalit Mohan 
Bconerji and Babu Qirdhari Lai Agarwala) for the respon­
dents.

E ic h a b d s  and T u d b a l l , JJ. ;— This appeal arises out o f  a suit 
which was brought to enforce an award. The defence was that 
there had been an application under section 525 of the Code o f 
Civil Procedure, Act No. X I V  of 1882, to file the award ; that the 
filing of the award was resisted on the ground of misconduct o f  
the arbitra!iors ; that the court refused to file it on that "ground, 
and that therefore the present suit was barred by the provisions 
ol section 13 o f Act No. X I V  of 1882. The court below decided 
in favour of this contention and hence the present appeal. It is 
contended on behalf of the appellant that the refusal to file the 
award cannot possibly operate as res judicata, because the order 
of the court refusing to file the award on the ground, o f  the mis­
conduct o f the arbitrators was not a decision made in a suit and 
that the only matter before the court on that application was the 
question whether or not the award should be filed. On behalf o f  
the respondents it is contended that the refusal to file the award, 
on the grounds mentioned, must be deemed to be a decision in 
a suit, and, the court having decided the very issue on the appli- 
cation, the question as to the validity of the award cannot be 
again raised and that the plaintiff’s suit is accordingly barred. 
Section 525 of the Code of Civil Procedure, Act No. X I V  of 1882, 
provides as follows :— ‘‘ When any matter has been referred without 
the intervention o f  a court of justice, and an award hag been 
made thereon, any person interested in the award may apply to the* 
courb o f the lowest grade having Jurisdiction over the matter to
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im  which the award relates, that the award may be filed in court,
’’ktojT iÎ '' T h e  a p p l ic a t io n  shall be in writirigj a n d  shall be numbered and

V, registered as a suit between the applicant as plaintiff and the
Sas4p. other parties as defendants. The court shall direct notice to be

given to the parties to the arbitration other than the applicant 
requiriag them to show cause within a time specified w h j the 
award should not be f i l e d . Section 526 then provides If 
no ground such as is mentioned or referred to in section 620 
or section 521, be shown against the award, the court stall 
Older it to be filed, and such award shall then take effect as an 
award made under the provisions of this chapter.”  I f  the appli­
cation after it has been numbered and registered as a suit could 
be treated as a suit in the proper sense o f the word, the order of 
the court whether it granted the application to file the award or 
refused it would be a decree. The order refusing to file the 
award would be appealable as a decree and the order granting 
leave to file the award would also be appealable, subject perhaps 
to the provisions of section 522 of the Code of Civil Procedure. 
W e think that a great deal can be said in favour of the argument 
that the Legislature intended that when the application was. 
numbered and registered it should be deemed a suit. The Court 
m soon as it has numbered and registered the application is 
bound to consider the matters mentioned in section 520 and sec­
tion 621. One o f the matters mentioned in section 521 is the 
very question which was tried in the present case, namely, 
whether or not there had been misconduct on the part of tiie 
arbitrator. ' It seems to us that it is hardly likely that the Legisla­
ture intended to provide this machinery to try such questions, and 
that the finding could be re-open-ed immediately, by bringing a 
regular suit. I t  seems to us that the trying of such question a 
second time involves the parties in a large amount o f unneces­
sary litigation and a waste of the time o f the Court. In the 
case of Qhulam Khan v. Muhammad Hassan ( 1 ) Lord Mac- 
naghten says;— ‘^The question appears to their Lordships to 
turn upon the true construction and effect of the provisions of 
the Code of Civil Procedure relating to arbitration, The deci­
sions of the Indian courts on these provisions are so conflicting
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that ib m aj be useful to state generallj the conclasions of whieh jĝ Q 
their Lordships have arrived on some of the disputed points -
brought to their attention in the course of the argument.’ ’  Their v.  

Lordships then proceed to deal with the matter under several 
heads. The third head was “  where the agreement o f reference 
is made and the arbitration itself takes place without the inter­
vention of the court and the assistance of the court is only sought 
in order to give effect to the award.”  At page 183 of the report 
Lord Macnaghtea says:— In  cases falling under Heads I I  
and I I I  the provisions relating to cases under Head I, are to 
be observed so far as applicable. But there is this difference, 
which does not seem to have been always kept ia view in the 
courts in India. In. cases falling under Head I, the agreement 
to refer and the application to the court founded upon it must 
have the concurrence o f  all parties concerned and the actual 
reference is the order of the court. So that no question can arise 
as to the regularity o f the proceedings up to that point. In  cases 
falling under Heads I I  and I I I  proceedings described as a suit 
and registered as such must be taken in order to bring the 
matter— the agreement to refer or the award as the case may be— 
under the cognizance o f the court. That is or may be a litigious 
proceedings—cause may be shown against the application— and 
it would seem that the order made thereon is a decree within the 
meaning of that. expression, as defined in the Civil Procedure 
Code.'’ W e are inclined to think that where their Lordships 
refer to the order made thereon, they must have referred not 
only to an order granting leave to file the award, but also to an 
order refusing such leave. W e, however, feel that we are bound 
by the authority o f certain rulings of this court. In  the Full 
Bench case of jBhola v. Qobind Dayal (I )  it was held by four 
Judges out of five that no appeal lay from an order disallowing 
an application to file an award under section 525. That decision 
proceeded on the grounds that the order was not a decree, and it 
seems to ua that this involves a decision that the proceedings 
under the application did not constitute a suit, This decision 
was followed in the case of Katih Ram v. Bobu Lai (2). The 
ease o f  Ghulam Khan v, Muhot>inmad Haesan̂  to which we have
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already referred, was cited in tbis case j tlie learned Judges des­
cribed the remarks of their Lordships of the Privy CoiinGii at 
page 184: of I. L. R., Calcutta, V ol. X X I X ,  as a dictum, and 
said that the words used by their Lordships referred only to an 
order granting leave to file an award, In the cage of Basant 
Lai V. Kunji Lai (1) the same c^uesbion arose. The decision of 
their Lordships of the Privy Council in. Ohibla'm Kha>n v . Mu­
hammad Eassan as also the decision of this court in Katih 
Bam V. Baht, Lai were referred to and it was again held that 
the order refusing to file the award was unappealable on the same 
ground, namely, that it was not a decree. O f course the only 
reason for holding it not to be a decree was that the order was 
not made in a suit. The High Courts of Calcutta and Madras 
have taken a different view. It  was suggested that perhaps this 
appeal might be referred to a larger Bench. W e have consi­
dered this matter. There is no doubt that at the time when the 
couTb refused the^application to file the award the plaintiff in the 
■present suit could not have appealed against the order having 
regard to the ruling ofj the court. His only remedy was to bring 
a" fresh suit. We, therefore, think that we ought to follow  the 
decisioas of the High Court in the cases of Katih Ram v, Babu 
Lai and Basant Lai v. Kunji Lai. We, therefore, hold (follow­
ing the rulings referred to) that the isme ai to the misconduct of 
the arbitrators was decided in a proceeding which was not a suit 
within the meaning of section 13 of Act X I V  of 1882 and that 
the decision on the said issue, accordingly, cannot operate as res 
judicata. W e therefore allow the appeal and set aside the 
decree of the court below. As the suit was decided on a preli­
minary “ point, we remand the case to the lower court with direc­
tions to readmit the suit on its original number in the register 
and proceed to determine it on the merits. Costs will abide the 
result.

Appeal decreed and oause r&manded.
(1) (X905) I. L. B., 28 All., 21.


