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sale. Before a sale took place the plaintiffs appellants volun.
tarily paid the amount of the decree and relieved the property
from the attachment. The defendants respondents were never
liable to satisfy that decree, which, as we have said, was a simple
money deeree. The sole liability to discharge the decree rested
upon the judgement-debtor, The fact that the plaintiffs appel-
lants in order to protect from sale the properly purchased by
them paid the amount of the decree and so relieved the entire
property from the attachment does noi give them a right of con-
tribution. Under such eircumstances there being no common
hurden—no common liability —we are of opinion that a right of
contribution did not arise, and upon this ground the appeal must
fail. .

An objection was filed under order X LI, rale 22, In the
lower appellate court a decree was passed for Rs. 164 with pro-
portionate costs et ceters against Zuhur-ud-din and Fakhr-ud-din,
The contention is that no decree ought to have been passed against
theso parties, and, in view of what we have said above, this
objection is well founded, _

" We accordingly dismiss the appeal. We allow the objection,
and, setting aside the decree of the lowar appellate court, dismiss

the plaintiff’s suit with costs in all courts, ‘
Appeal dismissed.

Before My, Justice Riohards and Mr, Justice Tudbali,
RUNJI LAL (Poamwrrer), o, DURGA PRASAD Anp ormnns (DEFENDANTS)*
Civil Procedura Code (1832), sections 13, 528 aad 526~RBee judicatgOrder
refusing to file an award on the ground of misconduot af arbstrwto rc«Sub- .
zequent suit fo enforce the award. ,
Held tha.t the refusal of a court fo file & private award on the ground of
misconduch of the arbitrators will not operate as reg judioats in respect of & sub.-
saquent suit brought o enforca the award, RBhela v. Godgsd Dayal, (1) Kalik-
Ram v. Bobu Lal (2) and Bosant Lal v. Kunji Lal (3) followed. Ghulam.
Ehan v. Muhanmad Hassan (4) roferred to, :
‘THis was a suit bronght to enforce an award, The defence

was 'uhat tlhere had been an application under section 525 of the

* Firsh Appeal No. 270 of 1908 from & deoree of tha n Mal Subordi te dge
of Mainpuri, dated the 17th of August, 1908, JJ e Ju 8

‘1) (1814) I, L. R., 6 AL, 186,  (8) (1905) L. L. B, 98 AlL, 81, -
3) Weekly Notos, 1903, p, 234..  (4) (1901) I I R, 29 Calo., 167,
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Code of Civil Procedure, 1882, to file the award ; that the filing
of the award was resisted on the ground of misconduct of the
arbitrators ; that the Court refused to file it on that ground, and
that therefore the present suit was barred by the provisions of
section 13 of the Code. The court of first instance (Subordinate
Judge of Mainpuri) gave effect to this contention of the defend-
ants and dismissed the suit. The plaintiff appealed to the High
Court.

The Houn’ble Pandit Sundar Lal and Pandit Braj Nath Pyas,
for the appellans.

Babu Jogindro Nath Chaudhyri, (with him Babu Lalit Mohan
Banerji and Babu Girdhari Lal dgarwala) for the respon-
dents.

Rrcaarps and TupBaLy, JJ. :~This appeal arises out of a suit
which was brought to enforce an award. The defence was that
there had been an application under section 525 of the Code of
Civil Procedurs, Act No. XIV of 1882, to file the award ; that the
filing of the award was resisted on the ground of misconduct of
the arbitrators; that the court refused to file it on that ground,
and that therefore the present suit was barred by the provisions
of section 13 of Act No. X1V of 1882, The court helow decided
in favour of this contention and hence the present appeal. It is
contended on behalf of the appellant that the refusal to file the

award cannot possibly operate as res judienia, because the order -

of the court refusing to file the award on the ground of the mis-
conduct of the arbitrators was not a decision made in « swit and
that the only matter before the court on that application was the
question whether or not the award should be filed. On behalf of
the respondents it is contended that the refusal to file the award,
on the grounds mentioned, must be deemed to be a decision in
a suit, and, the court having decided the very issue on the appli-
cation, the question as to the validity of the award cannot be
again raised and that the plaintiff’s suait is accordingly barred.
Section 525 of the Code of Civil Procedure, Act No. XIV of 1882,
provides as follows :—¢ When any matter hasbeen referrad without
the intervention of & court of justice, and an award has been
made thereon, any person interested in the award may apply to the
court of the lowest grade having jurisdiction over the matter to
) ' 64 .
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which the awsrd relates, that the award may be filed in court,
The application shall be in writing, and sb all be numbered and
registered as a suit between the applicant as plaintiff and the
other parties as defendants. The court shall direct notice to be
given to the parties to the arbitration other than the applicant
requiring them to show cause within a time specified why the
award should not he filed.” Section 526 then provides ;—f¢ 1t
no ground such as is mentioned or referred to in soction 520
or section 521, be shown against the award, the court shall
order it to be filed, and such award shall then take effect as an
award made under the provisions of this chapter.” If the appli-
cation after it has been numbered and registered as a suit could
be treated as a suit in the proper sense of the word, the order of
the court whether it granted the application to file the award or
refused it would be a decree. The order refusing to file the
award would be appealable as a decree and the order granting
leave to file the award would also be appealable, subject perhaps
to the provisions of section 522 of the Code of Civil Procedure,
'We think that a great deal can be said in favour of the argument
that the Legislature intended that when the application was.
numbered and registered it should be deemed a suit. The Court
ag soon as it has numbered and registered the application is
bound to consider the matters mentioned in section 520 and sec-
tion 521. One of the matters mentioned in section 521 is the
very question which was tried in the present case, namely,
whether or not there had been miscondact on the part of the
arbitrator. = It seems to us that it is hardly likely that the Legisla-
ture intended to provide this machinery totry such questions, and
that the finding could be re-opened immediately, by bringing a
regular suib. It seems to us that the trying of such question s
second time involves the parties in a large amount of unneces-
gary litigation and a waste of the time of the Court. Yn the
case of Ghulam Khan v. Muhammad Hassan (1) Lord Mae-
naghten says :—* The question appears to their Lordships to
turn upon the true construction and effect of the provisiong of
the Code of Civil Procedure relating to arbitration, The deci-
gions of the Indian courts on these provisions are so conflicting

(1) (1901) I, L, B., 29 Cala,, 167,
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that it may be nsefnl to state generally the conclusions of which
their Lordships have arrived on some cf the disputed points
brought to their attention in the course of the argument.” Their
Lordships then proceed to deal with the matter under several
heads, The third head was ¢ where the agreement of reference
is made and the arbitration itself takes place without the inter-
vention of the court and the assistance of the court is only sought
in order to give effect to the award.” At page 183 of the report
Lord Macnaghten says:—¢ In cases falling under Heads I
and III the provisions relating to cases under Head I, are to
be observed so far as applicable. Bub there is this difference,
which does not seem to have been always kept in view in the
courts in India. In cases falling under Head I, the agreement
to refer and the application to the court founded upon it must
have the concurrence of all parties concerned and the actual
reference is the order of the court. Sothat no question can arise
as to the regularity of the proceedings up to that point. In cases
falling under Heads II and III proceedings described as & suit
and registered as such must be taken in order to bring the
matter—the agreement to refer ox the award as the case may be~—
under the cognizance of the court. That is or may be a litigious
proceedings—cause may be shown against the application—and
it would seem that the order made thereon is a decree within the
meaning of that . expression, as defined in the "Civil Procedure
Code.” We are inclined to think that where their Lordships
refer to the order made thereon, they must have referred not
only to an order granting leave to file the award, but also to an
order refusing sich leave. We, however, feel that we are bound
by the authority of certain rulings of this conrt. In the Full
Bench case of Bhola v. Gobind Dayal (1) it was held by dfour
Judges out of five that no appeal lay from an order disallowing
an application to file an award under section 525. That decision
progeeded on the grounds that the order was not a decree, and it
seems to us that this involves a decision that the proceedings
under the application did not constitute a suit, This decision
was followed in the case of Katik Ram v. Baby Lal (2). The
case of Ghulam Khan v, Mukammad Hassan, to which we have

(1) (1884 LT, R., 6 All, 185, () Weekly Notes, 1903, page 234,
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already referred, was cited in this case ; the learned Judges des.
cribed the remarks of their Lordships of the Privy Council ab
page 184 of I. L. R., Caleutta, Vol. XXIX, as a dictum, and
said that the words used by their Lordships referred only to an
order granting leaye to file an award. In the caze of Basant
Lal v. Kunji Lal (1) the same question arose. The decision of
their Lordships of the Privy Couneil in Ghulam Khan v. Mu-
hammad Hassam os also the decision of this court in Katik
Ram v. Baby Lol were referred to and it was again held that
the order refusing to file the award was unappealable on the same
ground, namely, that it was not a decree. Of course the only
reason for holding it not to be a decree was that the order was
not made %n @ swit. The High Courts of Calcutta and Madras
have taken a different view. It was suggested that perhaps this
appeal might be referred to a larger Bench. We have consi-
dered this matter. There is no donbt that at the time when the
courb refused thelapplication to file the award the plaintiff in the
‘present suit could not have appealed against the order having
regard to the ruling of the court, His only remedy was to bring
a fresh suit. We, therefore, think that we ought to follow the
decisions of the High Courb in the cases of Katil Ram v, Baby
Lal and Basant Lal v. Kunji Lal. 'We, therefore, bold (follow-
ing the rulings referred o) that the issue as to the misconduct of
the arbitrators was decided in a proceeding which was not a suit
within the meaning of section 13 of Act XIV of 1882 and that
the decision on the said issue, acecordingly, cannot operate as res
judicata. We therefore allow the appeal and set aside the
decree of the court below. As the suit was decided on a preli-
minary - point, we remand the case to the lower court with dirde-
tions to readmit the suit on its original nwumber in the register
Fa.nd proceed to determine it on the merits. Costs will abide the
resulb,
Appeal decreed and equse remanded,
{1) (1905) I, I, R., 98 All,, 21.



