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1910 aro nnclorstood as defined ia  the Evidence Aofc, it necessarily 
follows tbat the Court has power to decide upon e'videnee pro­
duced before it the question whether the plaintiff has or has not 
the title recorded in the reveuiie papers. The interpretation I 
would put on secbion 201 is intelligible in itself and is not repng- 
naiifc to the context or to common senso. This being the case, a 
court of. law should not in my opinion go further and speculate 
as to the intention of the Legislature, or seek for another inter­
pretation in the light of administrative expediency. I  would 
therefore concur in the order- proposed by the learned Chief 
Justice.

By THE C o u b t  -The order of.the Court is that the appeal be 
allowed, the decree of the learned Judge of this Court set aside, 
and the decree of the lower appellate court restored, with costa in 
all courts, save and except the costs of this appeal. The p a r t ly  
in view of the conflict of authority, will abide their own costs 
of this appeal.

1910 
February 23,

APPELLATE CIVIL.

Sefore Sir John Stanley, £mg7if, CMef Jvsiioe, ani Mr, Im iica Sanerji, 
KUTUB-UD-DIH AHMAD and akothbr (Dee’ehdahts) v . BASHIR-UD-DIK

(PriAINIIFP).*
Acl No, I X o f  1872 {Indian Conimoi Aci)  ̂ section 74— Mortgage — Frovisim /of 

lower rata o f  inferesi in case o f  punctual ^aym.mt— 'Ptmlty,
I£ a mortgagee stipulate for a higher rate of interest in dGfanlfc of punctual 

payment he must leseryo tho highec rata as payable nuclei’ the mortgage and 
provide for its reducstion in oase of punctual payment, and if he do so he will 
he entitled to recover the higher rate. But he cannot effcot hia object by 
reserving the lower rate and then fixing a higher rate in case of non-payment of 
the lower rate at the appointed time, such an agreement being considered in 
the nattire of a penalty, Wallis v. BmitTi (1) referred to.

T his  was a suit for sale on a mortgage. The mortgagor 
covenanted to pay interest at the rate of 2 per cent, per mensem. 
But the mortgage-deed further provided that if  the annual. 
interest was paid punctually at the end o f the year the mortgage©;: 
would ascept it at the rate of Hs. 1-4-0 per eenlj. psrmensetti';

_ * I'irst Appeal Ko. 181 of 1808 from a decree of dirraj Kishore Patt 
ordinate Judge of Bareilly, dated the 2nd of April, X908,

(1) (1882) L. B., 21 Ch. P., i!61.
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inatead of at the higher rate. Interest had aot been paid punctu­
ally, and the court o f first instance (Subordinate Judge o f 
Bareilly) accordingly gave a decree for the higher rate. The 
defendant appealed to the High Courfe, the only plea raised 
being that the provision as to interest referred to above was in 
the nature o f a penalty and should be disallowed.

Maiilvi Ghulmi Mujtaba, for the appellants.
Maulvi Muhammad Ishaq, for the respondent,
S ta n le y , C. J.—-The only question pressed before us in this 

appeal is concerned wilh the rate of interest chargeable 
to the defendants appellants. The suit was one to raise the 
amount due on foot o f a mprfcgage o f  the 14fch o f August, 1900, 
by sale, if necessary, o f  the mortgaged property. In  the mort­
gage the mortgagor admitted that he had borrowed Ks. 3,000 
from the plaintiff with interest at the rate of Rs. 2 per cent, 
per mensem, and he promised to make payment on demand. 
Then follows a provision that i f  the annual interest be paid to 
the mortgagee at the end o f  the year, the rate of interest -will be 
reduced to Rs.*l-4-0 per cent, per mensem, but that if  the morU 
gagoc fail to pay the interest at the end of the year, interest at 
the rate of Rs. 2 per cent, per mensem will be added to the 
principal and compound interest be paid at that rate.

The interest not having been punctually paid, the court below 
gave a decree for the higher rate of interest.

I t  is contended by’ the learned vakil for the appellants that 
the court was wrong in awarding the higher rate o f  interest 
inasmuch as it was in the nature o f a penalty. It  appears to 
me that this contention is not w^ll founded. According to 
the English authorities it is well settled that i f  a mortgagee 
stipulate for a higher rate o f interest in default of punctual 
payment he must reserve the higher rate as the interest payable 
under the mortgage and provide for its reduction in case of 
punctual payment, and if he do so he will be entitled to recover 
the higher rate. But he cannot effect his qbject by reserving 
the lower rate and then fixing a higher rate in case of nOn« 
payiiaent o f the lower rate at the appointed time, siioh an agrees 
meat being ioonsidered equity as in  the natnre o f  a penalty. 
This rule is not altogefcher intelligible, J e sse l / M .  R., said o f
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1930 i t : — I  am sorry it was so settled, because auy thing more
KOCT25.TO- irrational than the. dootrinej I  think, can hardly be stated. It
DiH Asmid entirely depended on forni and not on snhstance.’* Wallis v.
BASHifi.tTD* Smith (1). NoW; however this be, it appears to ma that m

agreemenii on the part of a mortgagee to accept on punctual 
payment interest at a lower rate thau the rate agreed to be paid 
is free from objection. I t  is an encouragement to punctuality 
in payment, which is to bo commended. I t  is a premium for' 
punctuality in the fulfilment of a legal obligation. I f  a mort­
gagor fail to take advantage of a term o f a confcracb which is 
beneficial to him, he has himself to blame. In  the document 
before us the provision for payment of interest is free from 
ambiguity. The agreement was that the mortgagor should pay 
compound interest at the rate o f lî s. 2 per cent, per mensem, 
but that on punctual payment of interest, interest at the rate of* 
E.S. 1-4-0'per cent, p^r mensem would be accepted. I f  undue in­
fluence or fraud had been provedj other considerations would 
arise, but the appellants have not endeavoured to support their 
allegation of undue influence. I , therefore, think that the 
decision of the court below is correct and would dismiss the 
appeal.

Bait'eeji, J.—-I was'inclined to hold at the hearing of the 
appeal that the provision in the mortgage-deed as to interest 
was an. attempt to circumveiib the rule of law as to penalties | 
bat in the face of English authorities, and in the absence o f any 
authority in this country to the contrary, I  do not think I should 
be justified in so holding. I  therefore agree in dismissing the 
appeal.

B y  THE Codbt :— The order of the Court is that the appeal 
be dismissed with costs.

Appeal dismieged,
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