
this ground, we would have to be satisfied tliat injustice had bsBn 1889 
done to the accused by the exclusion of tliis evidence. b i k a o  K h a n

. I f  it had appeared that there was a material difference be- i - n j jQ n B E i , .  

tween the statements made by the witnesses to the Sub-Inspector, Bmpbbk. 
and their statements made in Court, it  would have been difficult 
t o  s a y  that the accused had not been prejudiced by the Judge’s 
decision on this question.

The Judge says that he has read the statements, and that there 
is practically no difference between what the persons examined 
stated and what the witnesses have deposed before both Courts.
We see-no reason to doubt the correctness of the Judge’s state­
ment, and if the legal advisers of the accused had seen any real 
ground for disputing it, they would have endeavoured to obtain 
the production of these statements, so that they might have been 
considered at the hearing of the appeal.

Takmg all the circumstances into consideration, we do not think, 
that the omission of the Judge to admit this evidence would 
justify us in ordering a new trial. On the more speculation that 
these statements would disagree, and in face of the Judge’s state­
ment that they do not materially disagree, we could not order a 
new trial.

[Their Lordships then proceeded to determine the case on its 
merits, and ended in upholding the conviction and reducing some 
of the sentences.]

H. T. H. Conviction uflidd.
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Btfore Mr. Juatic« Pigot and Mr. Justine Severlej/,
KBISTO RA.MANI DASSBB (ArPKLLWr) v. KEDAR NATH OHAKRA-

VARTI AND ANOTHER (R bbpondents) .*  . Janmry IS.
Set-off—Civil Procedure Code (Act X IV o f  1883), m. 233, 243, 2ia—Exe~~~ ^  

euiion of aasigned decree—Set-off against aligned deeree pavlly exeouiedt
A. P. had obtained a decree against K, and T. After the decree had been 

partially sittisfled, A. B. assigned it to D . Prior to tha date of the aasign- 
ment, K. and T. had inntitiited a  snit against A.. B, and D.f and ultimutely 
obtained a deeree against both of them.

* Appeal from Sirder No. 381 against the order of Baboo Qopal Chnndec 
Bose, Subordinate Judge of Bhagi Îpore, dated th6 23tli August J888.
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1889 BAB, tTittt E. and T. were entitled to aet-ofE their decree against the 
■ unexecuted portioa o£ the decree which had been aasigned to D.

g20 t h e  INDIAN LAW BEPOKTS. [VOL. XVI.

K bibto

Dasseb appellant, the respondents, and one Anisul Barkat appear
«. to have been co-sharers in a certain piitni-tenure. On the 13th

^Chakba.™ J«ne 188a, Auisul Bai’kat-obtained a decree for rent for about
VAETx. j{_g_ 9̂ 000 against the respondents Kedar Nath Chakravarti and 

Troylucko Nath Chakravarti. After the decree had been 
partiaUy satisfied, on the 29th June 1886, Anisul Barkat 
aasigned it to the appellant Kristo Ramani Daasee, a sum 
of Es. 5,118-12-3 being then due under it. Meanwhile, 
on the 3rd February 1885, that is, prior to the date of the 
assignment, the respondents Kedar Nath and Troylucko Nath 
instituted a suit against both Anisul Barkat and Eristo
Eamani Dassee, the assignor and assignee, for possession and
mesno profits in respect of another share iu the same putni, 
and obtained a decree against both of them on the 23rd March 
1887.

Under this decree, on the 16th July 1SS8, mesne profits, 
as against the assignor Anisul Barkat, were assessed at 
Es, 6,187-13-8. While the respondents’ suit was pending  ̂
Kristo Ramaui attempted to execute the decree which had been 
assigned to her, but was resisted by them. Ultimately she estab­
lished her right to execute the decree, and also obtained a decree 
for costs in those proceedings amounting to Rs. 60-3-3. Kristo 
Eamani thus held deorces against the respondents, Kedar Nath 
and Troylucko Nath, for an aggregate sum of Rs. 5,178-15-6, 
in execution of •wbich she attached tho same share in the putni, 
in respect of which they had obtained a decree, and the 
property was advertized for sale on the 16th July 1888. On 
that date, as already stated, the respondents had obtained 
their decree for mesne profits, amounting to Rs. 6,187-13-8, w 
against Anisul Barkat. As this decree had been obtained in 
a different Court, the respondents applied for a postponement 
of the sole in order to enable them to have their deofee transr 
ferred to the dourt which was executing Kristo Ramani’s decyee. 
That was done, and the respondents having pleaded th^ r 
decree by way of set-off, the Lower Court allowed the plea.

From this order Kristo Ramani appealed to the High Oourtr



Mr. J. T. Woodrofe, Baboo Troyluoko N'ath Mitter, aud IB89 
Baboo Saroda Charan Mitter for the appellant. " kmsto '

IlAMANI
Baboo JN'avadip C hu n d er R o y  for the respondents. DassbhI).
The judgment of the Court (Pigot and B evbeley , JJ., after ^oh^ak^a™ 

setting out the facts, proceeded as f o l l o w s ) tabti.
The question raised is shortly this : Whether or not the decree 

obtained by the respondents against the assignor in a suit which 
was pending at the date of the assignment, and which had ripened 
into a decree befor6 the assigned decree was fully executed, can be 
sefc-oi¥ against the unexecuted portion of the assigned decree. The 
question for decision depends upon the construction of three sec­
tions of the Civil Procedure Code-: ss. 246, 243 and 233.
By s. 246 a set-off of one decree as against another is allowed 
By explanation 2 of that section, it is allowed “ where either party 
is an assignee of one of the decreea, and as well in respect of 
judgment-debts due by the original assignor as in yespect of 
judgment-debts due by the assignee himself,” I t  was for some 
time a subject of controversy in this Court, whether in the case of 
decrees, both of which were in existence but not yet set-off one 
against the other, upon the assignment of one of them, the right 
to set-off still subsisted as against the assignee; and after some 
controversy that question was finally decided in favour of the right 
to set-off. The case now before us opens a further question, inas­
much as at the date of the assignment of the decree now held by 
the appellant, the decree held by the respondents had not been 
made, although their suit had been filed. Section 243 provides 
that, “ if a suit be pending in any Court against the holder of a 
decree of such Court, on the part of the person against whom the 
decree was passed, the Court may (if it think fifc) stay execution of 
the decree, either absolutely or on such terms as it thinks fit, until 
the pending suit has been decided. In s, 283, it is enacted that 
‘‘every transferee of a  decree shall hold the same subject to the 
equities (if any) which the judgment-debtor might have enforced 
agMttst the original decree-bolder.'^ When the appellant took an 
aseigitment of this decree, she must have known perfectly well (for 
it is admitted that she had full notice) of the existence of the 
suit against herself and her assignor, her co-sharer in the putni.
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1889 A right to set-off the amount of one decree againsf another 
-  K b ib to  repeatedly referred to, as an equity affecting the latter

decree, in the decisions of this Court prior to the Code of 
«• ’ 1877, which for the first time enacted section 233. In

whatever mode that equitable right could be made to oper- 
ate as against the holder of the decree, we think it must he 
allowed to operate against his assignee with notice of the exis­
tence of the pending suit. I t  is clear that, apart- from the assign­
ment, the right of set-off as to the unexecuted part of the first 
decree would exist in the present case under s. 246 against 
the assignor; and for the reason just stated it must equally exist 
against the assignee.
■ We therefore dismiss both appeals with costs. We think that 

we ought not to be illiberal in assessing the costs in this case, 
which is an exceedingly oppressive attempt on the part of the 
appellant; and for that reason, and the importance of the matter 
we allow five gold mohurs as the hearing fee in each appeal.. 

o. D. 0. Appeal dismissed.
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BefareMr. Juttice Pnnstpand Mr, Justice Treaelyan, 
jgjg K H A T U  JBI13I (D efendant N o. 2) v. M A D H U IU M  BAIlSICK

April 19. (Pl a in tif j).*

Trmif&r t f  Property Jet (IV e / 1882), s, M—Transfer cf mmoveaih pivper^ 
hy vnftghUnd deed—Bead of which registration is optional—Suit hj) 
purchaser for possession tehenvendoi' is outof poaaesaion.

Section 54 of the Transfer of Property Aot is not esbauative or iiii* 
operative in teqniring that tUa tvanafev o£ iinjaoveable propovty ot less 
than Kb. 100 should be made only by one of the modes there etatetl, 
so as to confer a valid title.

"Where the plaintiff bought from the heirs o£ M,, who wei'e out of pOBsea- 

sion, their right title and interest in certain immoveable property, and 
such property was conveyed to the plointiff by ua unregistered deed, 
xegistratiou of the deed (the property being of value of leas than Ua, 100) 
jiot being compulsory; Eeld, in  a Buit to recover the property from per- 
Bons in possession without title, that tlia sale conferred a valid title on

0 Appeal from Appellate Decree No. 958 of 1888, against the decirea 
of W, H. M. Qun, Esq., Judge of Noakhali, dated the 13th .of Feh*- 
ruory 1888, modifying the decree of Baboo Srigopal CtatteHee. Murisit 
of gundip, dated tlie 27th of June 1887»


