
jgjQ Before Sir John Stanley^ Knightt Chief Justice, and Mr. Justice JBanerji,
:ffeT)ruafy 19. BAOHOHAH SINGH (Plaihtie'E') d= KAMTA PRASAD and others
--------------- ----------- (D B I’ENDiNTS),*

Act No, X V  o f  1877 ( Indian Limitation A ct], scJiedule I I , articles 91 ,141— 
Limitation-^Suit to recover possession ofproperiy sold by guardian duping 
minority o f  plainiiff’—Oanaellaiion sale deed anc%llary--I>8cr8e fo r  posses­
sion conditional upon restoring suoli portion o f the consideration as was fop  
the minor's ienefit.
Held tliat in ilie case of a suit to set aside an alienation of the plaintifi’s 

property made dtii'ing liia minority by his guardian the limitation applicable 
is that prescribed by artiola 141 of tho second sohedule to the Indian Limitation 

. Act, 1877, Vm i v. Ktmclhi Amnia, (1) followed, Abdul Hahman v. Sukh Dayal 
Singh (2), JTiamman Knmoar v. Tilohi (3) and Bam Dei Kmwar v. Abu Jafar
(4) r of erred to.

When, however, such a sale is in part for the benefit of the minor 
plaintiff, he is in equity liable to make good to the purchasers the portion of the 
oonsideration by which he benefited, and he would be entitled to recover the 
property only on condition of his paying to the purchaseis that portion of the 
consideration. O-olind Singh v, Baldeo Singh (5) referred to.

T h is  was an appeal under section 10 o£ the Letters Patent 
from a judgemsnb o f  E ig h a b d s ,  J. The facts o f the case suffi­
ciently appear from  the judgement under appeal, which was as 
follows

“ This was'a suit in which the plaintiff claimed a declaration that ha was 
tho owner of certain property and that his mother Musammat Bhawani had no 
power to make a transfer during his minority and that a aale*dead executed by 
his mother in favour of the defendant should be cancelled and that he be put in 
possession of the property. The facts are fairly simple. At the time of exeoution 
of the sale-deed in question a decree had been passed by a court against the 
plaintifi himself in respect of a debt due by his father. He was then a minor and 
his mother was his guardian in the suit and his natural guardian also. The 
courts below have held that a part of the sale at least was for the benefit of the 
minor. The sale was a sale of half the'property and by its means the other half 
was saved. The consideration money was Es. 400 and the lower court has held 
that out of Bs. 400, Es. 285 was raised by the sale for tha benefit of the minor. 
Had the court found that the whole transaction was also for the benefit of the 
minor under the circumstances of the present case, I  do not think any one 
could find much fault with the decision. However, where a minor's property is 
concerned, the court is, no doubt, quite right to be very strict. The minor came 

age in 19Q1, and the suit was not instituted until 14th August 1907. It seema 
me that the plaintiff should have instituted the suit at a much earlier date,

* Appeal No, 79 of 1909 under section 10 of the Letters Patent.

(1) (1890) I. L. K„ 14 Mad„';26. (3) (1903) I. L. B „ 25 AH, 43S.
(2) (1906) I. L. B., 28 A ll. 30. (4)J(1905) I. L. B „ 27 All., m .

(5) (1903) I. L. E „ 25 All., 380,
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He waited xmtil Itis motliei* was dead. The defendant could not *ue expected to 
produce the bonds and the delay cnusod great difficulty to the defendant. One 
of the plaas raised is tliat tlie suit is barred by Act 91 of the Limitation Act XV 
of 1877. Tlie authorities on this subject are not very clear. I think that it may 
be safely laid down that article 91 does apply to cases in which it is necessary 
that the deed should he set aside, that is to say, to cases in which the plaintifi 
cannot get his property until the deed is set aside. The court of first instanec 
held that the consideration to some extent failed, and gave the plaintiff a decree 
for possession of a proportionate part of the property. The lower appellate court 
gave the plaintifiE a decree for possession of all the land and cancelled the sale- 
deed on condition of the plaintifl’s paying Es. 285 -within a time named. If the 
money was not paid the suit was to be dismissed. '

“  Having regard to the fact that at the time the sale-deed was executed, a 
decree "was actually out against the plaintiff, and further that the decree is 
referred to and mentioned in the sale-deed and also to tha fact that the rrtain 
ob]'ect of the sale was to satisfy the decree, I think that the sale-deed may fairly 
be treated as if it were a deed expressly made by Musammat Bhawani as giiardian 
of the minor. If it was so made and if it was not fraudulent {and void on. this 
account), I think it must be considered as the deed of the plalntifi himself. The 
act of a guardian of a minor as suoh is the act of the minor. It was necessary 
thsrefore for tha plaintifi to set the deed aside before he could regain possession 
of his property. His own plaint and the prayers contained therein demonstrate 
that he and his advisers considered that tha deed must be got rid ;of before the 
property could be claimed.

“  I  think that having regard to the ciroumstances of the present case the 
plaintiff ought to be strictly confined to his plaint. On the facts of the case,
I  held that article 91 of the Limitation Act XV of 1877 does apply and the suit 
is barred by limitation.

“  I  therefore allow the appeal, set aside the decrees of both the courts and 
dismiss the plaintiff’ s suit with costs in all courts.”

The plaintiff appealed, on this appeal.
Maulvi Ghulam Mujtdha, for the appellaat, aabmitted that 

the suit being one for possession of immovable property was 
governed b j  Article IM  and not Article 91 of the Limitation 
Act, and relied on Ahdul Rahman y, SibJch Bayal Singh (1).

Mnnshi Gulmri Lai, for the respondents, submitted that, 
apart from the question of limitationj the finding of the first 
court o f appeal being that the sale by the guardian was for the 
benefit of the minor, the suit ought to have been dismissed. As 
to the question o f  limitation, he contended that the case in I .  L . S ., 
28 AIL, 30 related lio the transfer by a guardian which was be­
yond his power and nob to a' valid transfer for the benefit of 
the minor. H e cited Hasan AH v. Na^o (2], Chunder Nath

(i)-*(1905) L 23 All., 30. (2) (1889) I. L. B,, 11 All., 4=06,
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1810 Bose V. Raih Mdhi Pal (1), JaThJci Kunwar v, A jit Singh (2), 
Qajeshfi Prasad v. JDharam JDat (3) and Malkarjun v. 
Narhari (4̂ \

The suit was governed by article 144 or 91 of the Limitation 
Act and the plaintiff must get rid of the sale before he got 
possession o f the property. H e farther subixiifcted that it would 
not be just and equitable to deprive the respondents of the 
possession of the property sold to them for valid necessity after 
eiieh a length o f  time. Ifc would be more equitable to allow 
them to retain the property on payment of the portion of the 
consideration which had not been proved to have been paid for 
necessity. Gohind Singh v. Baldeo Singh (6) and liam JDei 
Kuriwa/r v. Ahu Jcbfar (6) relate to a different state o f things.

S t a n le y ,  C. J., and B a n e e i i , J. -The suit out o f  which thia 
appeal has arisen was brought by the plaintiff appellant to re­
cover certain property sold by his mother Musammafj Bhawani 
during his minority on th.e 7th of July, 1896. The plaintiff 
attained majority on the 1st of July, 1901, and instituted the suit 
on the 14th of August, 1907. His allegation was that his mother 
had no authority to sell the property and that there was no 
necessity for the sale. H e asked for a declaration that the 
sale was void and could not affect his interests, and, as stated 
abovej he sought to recover possession of the property com- 
prised in the sale. The court of first instance decreed the 
claim in part. The lower appellate court held that the sale 
by the mother was for the benefit of the minor to the extent 
of Bs. 285, that is to say, that there was necessity for raising 
that sum for the benefit o f  the minor and to save his other 
property, and that to that extent the minor was liable. I t  
made a decree for possession subject to the condition that 
the plaintiff should make good to the defendants Rs. 285. 
Otherwise the suit would stand dismissed. From  this Judge­
ment two appeals were preferred and were disposed o f by a 
learned Judge o f  this Court, He held that the claim was 
barred by limitation, not having been brought within three 
years from the date on which the plaintiff attained majorityj

<1) (1902) 6 0. W. N., 8G3. (4) (1900) I. L. B., 25 Bom., 837.
(2) (1887) I, L. B., 15 Calc., 58. (5) (1903) I. L. B., 26 AIL 330
(3) Weekly Notes, 1888,153. (6) (J9Q5) I. L. R., 27 All., 494.
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aad he applied to it the provisions o f article 91 oi schedule I I  
of the Indian Limitation Act, No. X V  o f 1877, and dis­
missed the suit in its entirety. From the judgement o f  the 
learned 3'udge of this Court this appeal and the connected 
appeal No. 83 o l 1909 have been preferred. I t  is contended 
that article 91 o f  schedule I I  of the Limitabion A ct o f  1877 
does not apply to a ease like this. In  our judgement this 
contention is w ell founded. The suit of the plaintiff is not one 
to set aside a document executed by himself, but * to recover 
immovable property belonging to him, which, according to 
him, had been alienated by his guardian without valid author­
ity to do so. Such a suit is in reality a suit for the recovery 
of immovable property, and the prayer for a declaration that 
the sale does not affect the plaintiff’s rights is only ancillary 
to the substantive claim for possession. As was pointed out 
by the Madras H igh Court in Unni KuncJd Amma> (1 ) :—  
« When a person seeks to recover property against an in ­
strument executed by himself or one under whom he claims, 
he must first obtain the cancellation o f  the instrument, and 
the three years’ rule enacted by article 91 applies to any 
suit brought by such person.”  But “ where an instrument 
of alienation is executed by a person who is not the fall 
owner of the property but has only conditional authority to 
dispose o f  it, that article would not apply.”  The learned 
Judges proceed to observe :— Such are the eases of a guardian 
of a minor, the manager of a Hindu family or the sonless 
widow in a divided Hindu family. In  these cases, as was 
argued by the appellant’s vakil, it is not only not necessary, 
but it is not possible, to have the instrument o f alienation 
cancelled and delivered up, because, as between the parties to 
it it may be a perfectly valid  instrument. A ll that is needed 
is a declaration that the plaintiff’s interest is not affected by 
the instrument, and that declaration is merely ancillary to 
the relief which may be granted by delivery of possession 
A  similar v iew  was held by this court in several cases, of 
which, we may refer to the case o f Ahdul MahmaKi) v . S%kh 
JOayal Singh (2). The same principle was laid down ia

{%) (1890) I. L. B„ U  Mad., 26. (2) (1905) I. L, B., 28 All., 30,
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1910 Jhamman Mtmwar v. Tiio/ci (1) and also in Earn Dei Kumvar 
V. AhiL Jafar {2). W e are accordingly unable to agree witk 
the learned Judge’s view that article 91 applies to a case like 
this and that the suit should have been, brought within three 
years o f the date on which the plaintiff attained majority. 
The article applicable to such a suit is in our judgement article 
141. I t  was contended by the learned vakil for  the respondents 
that as the lower appellate court in its judgement held that the 
sale made by the plaintiff's guardian was for necessity, a decree 
for possession of the property ought not to have been made. It 
is true that in its finding on issue No. 6 the lower appellate Court 
said that Musammat Bhawani as de facto guardian was compe­
tent to execute the sale-deed of 7th July, 1896, in favour of the 
defendants and that it was executed for the plaintiff^s benefit, 
but this finding must be read with the finding on the 4th issue, 
which is to the effect that a portion only of the consideration for 
the eale, namely Es. 285, was for the benefit of the plaintiff, The 
learned additional Judge accordingly made a decree for posses- 
sion subject to the condition that the plaintiff should pay to the 
defendants the aforesaid sum of Bs. 285 within a time fixed. 
W e think that the lower appellate court was right in making a 
decree in the terms referred to above. The guardian of the 
plaintiff had no authority to sell his property except for his bene- 
fit, and if the plaintiff benefited only in respect o f  a part of the 
sale consideration, be is in equity liable to make good to the 
purchasers the portion of the consideration by which he benefitedj 
and he would be entitled to recover the property only on condition 
o f bis paying to the purchasers that portion of the consideration. 
The learned vakil for the respondents asks us to affirm the decree 
of the first court which granted to the plaintiff a decree for 
a portion only o f  the property. Wa find no justification for 
the course adopted by that court. The principle hitherto applied 
by the courts in respect o f such transactions is to make a decree 
for the property transferred by the guardian, but to attach to the 
decree tlie condition that tlie plaintiff should pay to the transferee 
so much o f  the consideration as was for his benefit or for which 
there waa a justifying necessity. W e may refer to Gobind^ingh

(1) (1908) I. L. B., 35 A ll. m .  (2) (1903) I. L. E., 27 AU., m .
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V. Baldeo Bi'ngh (1), in which the widow o f a sejnirateU Hindu 
had sold property belongiBg to the estate o f her deceased bushand, 
and fehe sa le  as to a portion of the consideration ivas jiis^tified 
by legal necessity, and as to the remainder o f the considera­
tion not so justified. It  was held that it was competent to the 
next reversioner to sue for and obtain a decree for the property 
on payment o f  such portion of the consideration as represented 
moneys borrowed by the widow for legal necessity. The 
principle laid down in that case applies to a sale by a guardian 
where a part only of the consideration was sucli as was binding 
upon the minor. The same view was held in the case of Ram 
Dei Kunwar v. Ahv, Jafar (2). For these reasons we are o f 
-opinion that the decree of the lower appellate court was right. 
W e accordingly allow the appeal, set aside the decree o f this - 
Court, and restore that of the lower appellate court with costs. 
W e extend the tioio for payment of Ks. 285 mentioned above for 
a period of two months from  this date.

Appeal Lillowed.

1910

EEVISIONAL CRIMINAL.

B efore Mr. Justice Tiidhall.
BMPEBOB V. MAHADEO.*

Criminal Procedure Code (1898), sections 182, 531 —Jurisdiciion—Maoe 
at wMoTb conseg_imiee o f  aei .ensues—Criminal hreaoh o f  i¥ust-—A ct Mo, 
X L  F o / 1860 (Indian Fenal JodeJ, section 408.
One M was employed as an agent by a firm in Mirzapur, G-oods were 

entrusted to him for sale in various districts in. Lower Bengal, and from time to 
time, as he sold goods, lie remitted money to liis employers at Mirzapur. When 
called upon to fm'nish accounts, he offered to furnish Es, 500 as deposit, but 
did not submit any account.

S etd  that the Courts at Miraapur had jurisdietion to try M for whatevsr 
ofienoe he had committed arising out of tho above transactions. Qmeft-Bmjpress 
V. O’Srien (3) followed.

T bb  aociised in this case was employed as an agent by a firm 
m Mirzapur, Goods were entrusted to him for sale in various 
districts in Low er Bengal^ and from time to time, as he sold

* Criminal Bevision ISJo. SO o£ 1010, from an order of Muhmmad All, Sessions 
Judge of Mirifapur, dated the 4th of December 1909.

1̂) (1903) I. L. Bo 25 All., 330. (2) (1905) I. L. K„ 27 AH,, iH ,
(3) (1896) I. It. R., 19 AU., 411.
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