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defendants, who would be entitled to redeem the mortgage on 
the date mentioned in the mortgage bond. In  the present ease 
the plaintiff is not entitled to any relief whatsoever. In  this 
view of the case, we allow the appeal, set aside the decrees of 
•the courts below and dismiss the plaiotiff^s suit with costs in 
all courts.

____ __________ Appeal decreed.'

Sefore Sir Idhti Stmleij, KnigM, C7de f  J’ustioe  ̂and Mr. Justice Sanerji, 
HARGHARAN A.KD othess (Pr-AiHTiFffs} v. B IN D U  akd oxhebs (DEPaHDAUTs).*

Suit fo r  profits—LimUaiion^-^Adverse possessiou—FroJtts aollecieA hy 
co-sJtarers'^Smt ly  other co-aliarers to recover their shares.

Co-sharers who collect profits for other oo-sharots are in. a position simila,i’ 
to that of a lambardar. Where no adverse title has been sot up, the more fact 
that a co-sharer plaintiff has not received profits for more than twalve years 
before suit will not bar hia claim.

EaJ Bahadur y. Sharat Sinffk (1) aud M ih in h a lv . JBadri (2)
followed.

T h i s  was an appeal under section 10 of the Letters Patenb 
from a judgement o f  A i k m a n ,  J . The faofcs of the case suffi­
ciently appear from the judgement under appeal, which w as as 
follows 1—

“  The respondent Kali Oharan brought a suit to rocovor a share ot the pro' 
fits of certain shamlat land belonging to a villaga in which he owns a aharo. 
None of the defendants was a lambai’dar, l^hey were oo-sharers in the village. 
The court of first instance found that there was no evidencQ that either the 
plaintiff or his predecessor in title had ever received any profits of his share in 
the shamlat land aud dismissed the suit on this ground. On appeal the learned 
District Judge professing to follow the ruling in MiMn h a l v. BaAH Prasad
(1) gave the plaintifi a decree. The defendants come here in second appeal. In 
the case relied on by theleai'aed Judge it will be seen from the ooncl Tiding por- 
tion of the judgement at page 439 that great stress was laid on the fact that the 
defendant was a lambardar and it was remarked that the possession of a lambar­
dar is not adverse possession. In my opinion tho same principle cannot] ba 
applied to the case of oo-sharers. If the defendants here appropiiated to them- 
selves the whole profits of the shamlat land, they thereby, I  hold, gave notice to 
the plaintifi that they were setting up a title adverse to him, and if they did 
so for upwards of 12 years, as in this oaso, tho plaintiff's claim would be bacred. 
A case like tho proaoat is distinguishable from the case of oo-owuers in a joint 
family. In my opinion the Assistant Oollector was right. I  allow the appeal 
with costs, sot aside the decree of the lowcsr appellate court with costs and 
restore that of the court of first instance.”

* AppealHo. 08 of 1909 under section IQ of the Letters Patent,
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The plaintiffs ax^pealed. 
f— ^  On this appeal-

Babti Durgcb Gharan Banerji, for the appellanfcs, submitted 
that the mere fact that the responcleats co-sharers took the 
profits ior the last twelve years before the suit could not make 
their possession adverse. There must be an assertion of adveree 
possession and repudiation o f other co-sharers’ title. H e cited 
Mihi% Lai v. Badri Prdsad (1) and Raj Bahadur v. Bharat 
Singh (T). PnsseBsion of a lamhardar was not adverse, and 
similarly tiie possession of a co-sharer could not be adverse.

Pandit Mohan Lai Sandal, for tlie respondents; submitted 
that a lambardar stood in a fiduoiary relation to other co-aharers. 
The case of a co~sharer in exclusive possession was different. 
The withholding of one yearns profits was notice enough that 
other title was being repudiated and that repudiation led to an 
adverse title to the plaintiffs^ rights where the profits were with­
held for more than twelve years. H e cited T'Uilsi Singh v. 
Laohman Singh (3).

S t a k l e y ,  C. J., and B a j s t e e j i ,  J.— The suit out o£ whxeh this 
appeal has arisen was brought by the plaintiffs appellants for their 
share of profits of shamlat̂  that is, common laod. The court 
of first instance dismissed the suit on the finding that the plain­
tiffs had not received their share of profits within 12 years pre­
ceding the date of the suit. The lower appellate court found 
that there was no evidence o f  any adverse claim or repudiation 
of the plaintiff's title by the defendants, and held that the mere 
non-payment of profits did not extinguish the plaintiffs’ right. 
It  accordingly decreed the claim.

On appeal to this Court the learned Judge before whom the 
case came disagreed with the view of the lower appellate court 
and restored the decree of the court of first instance. From 
this judgement) the presenb appeal has been preferred under 
the Letters Patent.

W e are unable to agree with the view of the learned Judge 
of this Court. H e draws a distinction between the case of a 
lambardar and the case o f co-sharers making collections for the
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whole co-parcenary body. W e fail to see any sueh distinction. 4010
Co-sharers who make collections for themselves and other go- 
sliarers are in the same position as regards the amounts col- «•
leofced as a lambardar. In  the case of a lambardar i t  was held in 
Mihin Lai v. Badri Frasad (1) that the fact that a co-sharer 
plaintiff has received no profits for 12 years previous to the suit 
from  the lambardar is not by itself sufficient to bar the suit in 
the absence o f  evidence that the defendant lambardar was dur­
ing those 12 years holding adversely to the plaintiff. In  this 
case the ruling in Raj Bahadur v. Bharat Singh ( 2 )  was approved 
of. That was a case in which a C0‘ sharer in an undivided mahal 
claimed to recover a share in the profits of cei'tain sir land 
appertaining to the mahal. lb was held that the mahal being 
undivided the defendant’s possession of the sir land had never 
really been possession hostile to the plaintiff, and in the absence 
of any repudiation of the right o f  the plaintiff or his predecessor 
ia title to enjoy the profits or to be in possss-sion of their share 
o f  the sir lands, the claim was not time-barred. The principle 
of these rulings fully applies to the present case. The learned 
Judge of this Court says:— I f  the defendants have appropriated 
to themselves the whole profits of the shctmlat land^ they thereby,
I  hold, gave notice to the plaintiff that they were setting up a 
title adverse to him  ̂ and if they did so for upwards of 12 years, as 
in this case, the plaintiff’s claim would be barred.’  ̂ W e wholl y 
disagree with this view. The appropriation of profits cannot be 
regarded as notice to the co-sharers that their title was repudiated.
As it was found in this case by the lower appellate court that the 
plaintiffs’ title was never denied and that there was no evidence 
o f  any adverse claim on the part of the defendants for a period 
of 12 years, the plaintiffs’ claim was not time-barred, and the lower 
appellate court was right in decreeing it,

We accordingly allow the appeal, set aside the decree o f this 
Court and restore that of the lower appellate oourt with, costs.

A f  peal decreed,
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