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to enact that certain orders would have the effect of, and would he
liable to the various provisions relating to decrees, there would have
been no difficulty in plzeing the word ¢ order ’ in the interpretation
clause and defining it, more or less in the same way thab it was
defined in the Code of Civil Procedure, 1882, 'We must, therefore,
take it that the word ¢ order ’ when it occurs in the Aeb, confers
only those privileges on the holder of the ¢ order ” and is subject
to only those limitations, whichin that Act are expressly said
to attach to an ¢ order’ Moreover, there is no right of appeal
from either a ¢ decree ’ or an ‘ order’ unless the Statute gives, it
The Tenancy Act starts with a section in which it clearly lays
down that ““no appeal shall Iie from any decree or order passed

by any court under this Act except as hereinafter provided.”

Tt then continues to deal with appeals, and it lays down seriatim
where an appeal lies from a decree and from an order, whereit
lies from a decree only, and where it lies from an orcler only.
There is no doubt that the Legislature did take the matter into
consideration and put into separate classes ¢ decrees’ and ¢ orders.’

This being s0, we dismiss the appeal with costs,
Appeat dismissed.

Before Mr. Jusiice 8ir George Knox and My, Justice Karamat Husain,
GANESH 8INGH (Dmcrrr-Eorpma) », DBBI BINGH (JuncueNT-DEBTOR).*
Qivil Procedure Code (1908), ordey XXXV, rule 1d—Usufructuary mortgage

«~— Possession not given to mortgages—Suit for possession compromised,
mortgagee taking simple money decree—Saly of morigaged propesrty,

A usufructuary mortgagee who had not obtained possession of the mortgaged
property brought a suit for possession. The suif wag compromised and by con-
gent & simple money decree was passed in favour of the mortgagee. |

Held that the decree being o decree passed on a compromise the morbgagee
wag not precluded from bringing the mortgaged property to sale in exacution
thereot,

Madko Prasad Singh v, Baij Nath (1), Hem Bon v. Bihard Gqr (2) and
Nagrsingh Das v. Munna (8) distinguished. Rai Kaski Pershad Singh v. Babu
Dylasp Narain Sahu (4) foljowed.

TaE facts of this case were as follows 1~ | .

The respondent, Debi Singh, executed a usufructuary mors-

gage in favour of Ganesh Sgﬁgh Possession overfithe mortgaged

. * Bacond Appeal No. 530 of 1909 from & deores of Austin Kendall, District
Judge of Cawnpore, dated the 4th of May 1909, confirming a deores of Mohan Lial
Hakku, Subordinate Judge, Cawnpore, dated the 18th of January 1909,
(1) Weekly Notes, 1905, p. 152, . (8) (1909) 6 A, L. J., 8L
- {2) (1905) I, L. R., 28 AlL, &8, '(4) {1904) 8 Q, W, IV, 264,
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property was, however, not given to the mortgagee, and conse-
quently he brought a suit for possession. The parties came to
terms and filed a compromise in accordance with which a money
decree was passed in favour of Ganesh Singh. Subsequently,
on default of payment in terms of the compromise decres,

‘Ganesh Singh applied for the execution of the decrse by the

attachment and sale of the same property which had formed the
subject-matber of the mortgage.

"T'he judgement-debtor objected that under the provisions of
section 99 of the Transfer of Property Act [the same as order
XXXIV, rule 14, of Act V of 1908] the property was nob liable
to sale. Both the courts below allowed the objection, holding
that the property could not be sold. '

The decree-holder appealed.

Babu Purushottam Das Tandom, (with him The Hon’hle
Pandit Madan Mohan Malaviye and Pandit Rama Kant Mala-
viya) for the appellant, submitted that the prineiple of section 99
of the Transfer of Property Act or of order XXXIV, rule 14 of
the new Civil Procedure Code was that where a mortyagee had
8 subsisting mortgage he should not be allowed fo bring the mort-
gaged property to sale otherwise than by instituting a suit for
sale in enforcement of the mortgage. The object of section 99 of
the Transfer of Property Act was to prevent the mortgagee from
depriving the mortgagor of his equity of redemption while his
own remedies under the mortgage were open to him as against
the mortgagor. Neisher the section nor the rule had reference to
a case where the mortgagee had no remedies open to him under
the mortgage and where the mortgage bad expired, having merged
into a compromise decree. In the present case the decree-holder
had obtained a compromise decree in a suit brought upon the
basis of the mortgage. He could not now bring a second suit on
the basis of that mortgage. He was no lo'nger a mortgagee, and
by taking out execution of his decree he was not depriving the
mortgagor of any rights under any mortgage. The judgment-

"debtor had consented to the decree being passed against him

and he was estopped from objecting to the execution of it
Babu Jogendra Nuth Mukerji, for the respondent, sabmitted
that the word ‘ mortgagee ’ in section 99 of Traunsfer of Prop ert;
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Act or in order XXX1V, rule 14, of the Code of Civil Procedure
was quite comprehensive and did not necessarily refer to the
case of an existing mortgage. He relied on Madho Prasad
Singh v. Baij Nath (1), Hem Ban v. Behari Gir (2) and Nar-
singh Das v. Musammat Munns (3).

Babu Puruskotiam Das Tandan in reply submitted that in
none of the above cases was there a compromise decree in ques-
tion and that for that reason they were distinguishable from the
pressnt case. The case of Rai Kashi Porshad v. Duleep
Narain (4) was more in point.

Krxox and KaraMar HusaiN, JJ.:—This second appeal
ariges ont of execution proceedings, taken by one Gaunesh Singh
on the basisof a compromise decree ob'ained by him on the 29th of
August, 1907,

On the Sth March, 1907, Debi Singh had executed a deedf
usafructuary morigaze in favour of Gunesh Singh, Possession
over the properly mortgaged was, however, not given and in
consequence Ganesh Singh brought a suit for possession. The
partics eame to terms with each other, with the result that in
accordance with the compromise a simple monay decree was
passed in favour of Ganesh Singh. One of the terms of the com-
prowise embodied in the decree was that the deerce was not to
be executed for 2% months. At the end of this period, as pay-

ment had not been made, Ganesh Singh asked the court to attach -

and bring to sale the property which had formed the subject«
matter of the mortgage, dated the 8th of March 1907.

The judgment-debtor objected that the mortgagee was mnot
entitled to bring this property to sale otherwise than by insbitut-
ing a suit for sale in enforcement of the mortgage (Order
XXXIV,rule 14, of Act No. V of 1908).

The court of first instance sustained the objeetion, and in
appeal the order of the first court was upheld.

The decree-holder comes here in second a.ppeal and urges that
the court below has erred in holding that the appellant cannot
bring the property in dispute to sale without 1nsb1tubmg a suit on
the mortgage for sale.

(1) Weekly Notes, 1905, p. 158, (3) (1909) 6 A. T 3., 781,
(2) (1906) T L. R., 28 AlL, 58, (4) (1904) 8 C. W, N., 264,
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In suppbrt of his contention the learned vakil laid stress
upon the fact that the decree under which proceedings had been
taken was a compromise decree, and therefore order XXXIV,
rule 14, did not apply.

The learned vakil for the respondents supported the oxders
of the courts below upon the authority of Madhio Prasad Singh v.
Boij Nath (1) Hem Ban v. Bihari Gir (2) and Narsingh Das v,
Musammat Munne (8). All these cases, however, are dis-
tinguishable from the present case. In nome of them had the
judgment-debtors in any way consenfted to the decree passed
against them. The facts of the present case bring it within the
principle laid down by the Calcutta Court in Ras Kashi Pershad
Singh v. Babw Dulecp Narain Swhu (4). Both in the case
here and in the case there the decree was passed on a compro-
mise, and we agree with the Caleutta Court in holding that the
respondents are consequently estopped from objecting to it. The
came here is even stronger than the Calcuita case, and, as the
Caloutta Court observe, whether it be a good decree or a had
decree the court executing the decree cannot call it in question
but must execute it.

For these reasons we decree the appeal, set aside the orders of
both the courts below, and roturn the case to the firsh court
through the lower appellate court, with direclions to readmit the
proceedings upon its pending file and to dispose of them on their
merits. The appellant will got his costs in all courts. .

Appeal decreed,

REVISIONAL CIVIL.

Before Mp, Justice Sir George Know and My, Jusiios Kuramat Husain,
MATHURA PRASAD PARDE (Arprioanr) . GAURL SBHANKAR DAR
(JunaEMERT-DEBTOR) AND KALL CHARAN CHANDAR (DECREE-HOLDIER).*
Civid Procedurs Oode (1882), scction 308—Chvil Procedure Cods (1908), ordes
XXI, vule 80-—Execution of deeree—~Sale in ewecutwn—Forfeztura of attes
tion purchaser’s deposit,
An atietion purchaser deposited in court Re, 1,000 oub of a total sum of
'Rs. 2,200, Owing to the judgement-debtor malking an application to have the sale
set aside, the auction purchaser did not deposit the remainder of the purchage

* Civil Revigion No, 54 of 1909,

{1 Weekly Notes, 1905, p. 152, (8) (1009) 6 A, T,, 7., 731,
(%) (1905) L L. B,, 28 All, 58, (4) (1204) 8 C. W. N., 264,



