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more mauzas ot parts of mauzas, or only a portion of one mauze, Ibis clear
that the villages assigned to Uman Prasad did not form a separate mahal in
the ordinary sense, The kabuliat of the taluga in which they are indluded, &
copy of which is on the record, shows that each’village in the taluga was separ-
ately assessed to revenus, and that the falugdar entered into one engagement
for the payment of the revenue on all the villages, The whole taluga s, there-
fore, what is called in the Aecf, a talugdari mahal, eonsisting of alarge number
of villages, sach of which is separately assessed to revenue and may be regarded
as an inferior mahal (see section 100 {a) of the Revenue Act of 1876). The plain-
Hiff is certainly not a co-sharer in the taluqdari mahal, for the talugdar hags no
co-shaver. Nor, as I have already pointed out, is the plaintiff a co-sharer in any
of the inferior mahals just referred to of which the taluga is made up.

Their Lordships think that the meaning which Mr, Chamier
has attributed to the term ¢ mahal ’ is the proper meaning of the
word in the Oudh Laws Act, 1876, and that although Gadadhar
ard Ganesh may have been jointly liable to the talugdar for
the Government revenue plus malikana, as the rent of villages
and pattis assigned fo Bisheshar and Uman under the compro-
mise of 1864, Gadadhar and Ganesh were not at the date of the
gale to Harihar co-sharers in any subdivision of the tenure in
which the property in question was comprised or in the whole

mahal.

Their Liordships will therefore humbly advise His Majesty
that this appeal ought to be dismissed.

The mppellanl, will pay the costs of the appeal.

Appeal dismissed.
Solicitors for the appellant: Barrow, Rogers and Nevill.
Solicitors for the first respondent : 7. L. Wilson and Co.
J. V. W,

ANANT SINGH (Pramtirr) . DURGA SINGH (DEFENDANT),
[On appeal from the Court of the Judicial Commissioner of Ondh at Lucknow.}

Hindw law--Custom~=Tamily cusbom in derogatien of the ordinary Mitakshare
Law guverning the partics—Proof of custom—Wajib-ul-arzes—Entries in
case in whiock there was no tnstance of custom ever Rhaving been observed —
Entries showing contradictory views and wishes of individuals rather than
Jact of existence of a custon.
In & family of Ahban Thakurs in Qudh the respondent tock possession on

the death of his full brother of a share of an estate called Deokalia. The appele -

lant, step brother of the respondent and of the deceased, sued for a moiety of
the ghare of the estate which had belonged to the deceased on the ground that

Present : Lord Maonacarey, Lord Cooxins, Sir Arntavr Wizsox and
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by a custom in $he family s step-brother was entitled o succeed equally with
the full brother, supporting his case wholly by wajib-nl-arzes made 30 years
before suit, the entries in which were admittedly made by the settlement officials
after inguiries from the members of the family then living, and were duly attested
and sigoned, The Court of the Judicial Commissicners found that, though there
was no rebutiting evidence, no instance was adduced in which the alleged custom
had ever governed the devolution of the property, and that besides the entries as
1o the custom the wajib-ul-arzes contained other ontries in which contradictory
views of the partics swho attested them were expressed, and which afforded inter.
nal evidence against the existepee of the alleged custom, and held that the
entries in the wajib-ul-arzes were not, althongh unrebutted, sufficient proof of 8
custom in derogation of the ordinary Mitakshara law.

Held (affrming the decision of the Judicial Commissioner) that no class of
evidence was more likely to vary in value than that of wajib-ul-arzes— Mulam..
mad Tnam Al Khan v. Husain Khan{1) and Parbati Kunwar v. Chandorpel
Kunwar (2); and where as here it seermed probable that the entries recorded
connoted the views of individuals as to the practice they would wish to see pre-
vailing, rather than the ascertained fact of a well-sstablished custom, the Judi-
cial Comnmissioners rightly attached weight to the fact that no evidence at all
was forthcoming of any instance in which the alleged custom had been
observed.

APPEAL from & decree (29th May 1907) of the Court of the
Judicial Commissioner of Oudh, which reversed a decree (22nd
October '1906) of the Subordinate Judge of Tahsil Biswan in
District Sitapur and dismissed the appellant’s suit. .

The suit was brought to recover a moiety of the property lefs
by the appellant’s half brother Ratan Singh, which consisted of
a fourth share of an estate called Deokalia. The defendant
(respondent in this appeal) was the foll brother of Ratan Singh
and his heir under the ordinary Mitakshara law prevailing in
Oudh ; but the plaintiff in his pleint seb up a family custom that
a step-brother was entitled to succeed equally with the full
brother, and the only question for decision in this appeal
was whether the custom had been established on' the evidencs,

The parties belonged to a family of Ahban Thakurs and pre-
viously to 1874 the estate of Deokalia was held in severalty by

four members of the family, namely, Ranjit Singh (the father
of Anant Singh, the appellant, and Durga Singh the respondent),
his brother Balwant Singh, their first cousin Mannu Singh and

one Mahipat Singh, who represented another branch of the family

| (1) (1898) L. TuR., 26 Calo, 81 (92) ; ) (1909) L L. R., 31 All, 457 (475) ;
L. R, 46 1A, 161 (169,) L.R., 85 L A., 135 (131,
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and was the son of another first cousin then deceased, Mannu
Singh died in 1874, and onhis death and after the death of his
widow who succeeded him litigation took place,in the course of
which aftempts were made to interfere with the course of the
ordinary Mitakshara law in the family, but they were unsuccess-
ful, and under that law a one-fourth share of the Deokalia estate
became vested in Ratan Singh, which on his death in 1899 was
held by his widow Muna Kunwar until her death in April, 1903,
Thereupon Durga Sivgh claimed to be brought on the register as
his soleheir. This claim was opposed by Anant Singh on the
ground of the custom set up as above stated, but mutation of
nemes was evenbually effected in favonr of Durga Singh, and
Anant Singh, on 30th January, 1906, instituted the suit out of
which this appeal arose. ‘

The documentary evidence for the plaintiff ineluded twenty
wajib-ul-arzes which had been prepared with others in 1870-1872
and had been put forward in the litigation which took place
after the deaths of Mannu Singh and his widow as stated above ;
and the documentary evidence for the defendant comprised
(among others) the wajib-ul-arz of the village of Deokalia the
parent village of the estate. The plaintiff called 13 witnesses
in support of the alleged custom ; and the defendant to rebut
their evidence produced with a petition, dated 10th July 1906,
copies of certain wajib-ul-arzes of villages of the families to which
some of these witnesses belonged. Those documents stated that
a real brother was preferred to a half brother. The defendant
himself and four other Ahban Thakurs gave evidence for the
defence.

The Subordinate Judge disbelieved the evidence with regard
to one alleged instance of the custom; bub he considered that
three of the plaintiff’s witnesses, the 9th Drigbijai Singh, the
10th Chandrika Bakhsh Singh and 11th Sital Prasad taken to-
gether with the wajib-ul-arzes were sufficient to establish the
plaintiff’s case.

As to the defendant’s evidence he said : ‘

«The defendant’s first witness ig defendant himself, He is the most inter-

ested man and his statement can have hardly any Weight. Four mors witnegses
were examined on hbehalf of the defendant, They are Ahban Thakurs, but not

members of the same family as the parties, Hence their testimony that the
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custom in queshion does not exist oan have no hearing wpon the family custom
sot up by the plaintiff, The defendant has failed to rebut the evidence led by
the plaintiff. Wo hava in the ease wajib-ul-arzes recorded by the members of the
family and containing & provision evideneing the existence of the custom in
guestion. The plaintiff has oxamined some witnesses, out of whom at least two
are near relatives of the parties, They were summoned by the defendant also,
Their testimony is also in favour of the existence of the custom im question.
The dofendant relied npon the plaintiff’s statement in the mutation case (Exhi-
bit A-1). There the plaintiff stated that never it happened that o man died and
wos succesded by his veal and step brothers, It simply means that it never
happened to the knowledge of the plaintiff, This statement of the plaintiff
cannot destray the value of the entries in the wajib-ul-arzes. The defendant’s
learnad vakil, howover, contends that the entries in the wajib-ul-arzes can have
1o weight nnlegs instances in support of the custom ave proved.’

After mentioning four authorities cited to support that con-

tention the Subordinate Judge proceeded :—

«It was held in the first case that a wajib-ul-arz is not necessarily to be
accepted as sufficient proof of a custom. In the sccond case, wajib-ul-arzes were
not accepted as sufficient evidence of custom because they confained varying
records as to the custom that was in dispute in that case. In the third ease, it
was held that a Court is not bound to aceept a single wajib-ul-arz ag sulficient
evidence of @ particular custom. The fourth and the last cage was decided by
Their Lordships of the Privy Council, who have declined to accept a particular
wajib-ul-axz as sufficient evidence of custom on grounds, amongst others, that it
is 50 worded that it doos not purport to be a .vecord of immemorial custom. I
do not think that it can be said on the strength of the above authoritics that
the wajib-ul-arzes relied upon in this case should not bo accepted as sufficient
evidence of the custom in guestion. On the contrary, in ZLekkraj Kuar v.
Makpal Singh (1) Their Lordships of the Privy Council have observed that if
oertain wajib-ul-arzes were admissible in evidence they would prove a certain
custom. The Qudh High Court has hold & custom proved on the strength of
wajib-ul-arzes and opinions only.”

The Subordinate Judge therefore made a decree in favour of
the plaintiff. ‘

An appeal by the 'defendant to the Court of the Judicial
Commissioner was heard by MR. SAuNpERs (officiating First
Additional Judicial Commissioner) and Mr. R. GREEVEN (Se-
cond Additional Judicial Commissioner), who reversed the Sub-
ordinate Judge’s decision.

MR. SAUNDERS said :—

“ The eustom ig set forth in clause 4 of the wajib-ul-arzes of three of the
villages where portions of the proporty claimed lie and in $he wajib-ul-
arzes of 16 of the remaining villages, whero other portions of the property

(1) (1879) I. L. B., 5 Calc., 744 (750) ; L. R. 7 L. 4,63 (67),
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of the late Ratan Singh lie, roference is made fo clause 4 of these three
wajib-ul-arzes, In the wajib-ul-arz of the remaining village, Deokalia,
which gives its name to the estate of Ratan Singh, the custom is not
seb forth, but it is said that the heir-at-law, ‘waris jaiz > takes the property
of the doceagsed brother, The alloged custom is the subject of a ruling
in Chandika Balhsh v, Muna Kunwar(l), wherein the parties relying on it said
that it is prevalent amongss the Ahban Thakurs who migrated from Gujrat to
Oudh several centuries ago. Several well-known rulings lay down that a cus-
tom as used in the sense of a rule which in a particular distriet, clam, or family
has from long usage obtained the force of law wmust be ancient, continued, un-
albered, uninterrupted, uniform, constant, peaccable, and acquiesosd in, reasonable,
certain and definite, compulsory and not optional to every person to follow or not,
These being the requisites of a cusbom, it follows that it must be established by
clear and unambiguous evidence, Tho evidence on which the plaintiff relies
consists of the 20 wajib-ul-arzes alrsady mentioned, and the oral testimony of two
witnesses. In tho lower court heexamined some ten witnesses of the Ahban
caste, all professing to be members of the family to which he belongs, but when
guestioned about their relationship, all bub two of them were unable to explain
it, These two witnesses are Drigbijai Singh, 50 years of age, and Chandika
Bakhsh 8ingh, 30 years of age, at the timo of their examination, All that the
first could say was that Ranjit Singh and Balwant Singh had had the custom
recorded in the wajib-ul-arz in his presence 3G ycars before. e must, then,
have been 14 years old at the time. In cross examination he said that it was
the mukhtars of these two persons who had caused the custom to be recorded,
Ohandika Bakhsh’s statement is equally uncertain, It’is that his father was
his informunt of the custom whon he was 10 years of age. Such help is no lielp
to the plainiiff,

* «Tho learned pleader for the plaintifi imsists that bocauss no rebubting
gvidence has boen produced, the entries regarding the custom on which he bages
hig claim should be accepted as sufficiont evidence of the custom, its antiquity,
certainty and immutability. He refers to the remark made by Mr. Spankie,
late Additional Judicial Commissioner of Oudh, in Pragiv. Baijz (2) namely,
that it is a gquestion of fact whether a wajib-ul-arz is or not sufficient proof of &
guestion. With this remark I quite agrea and Iam deciding the question
accordingly. But in that ruling Mr. Spankie also held that a single wajib-ul-
arz, even if not rebutted or not shown fo have been irregularly prepared, is not
necessarily sufficient proof of a custom, and what the learned pleader wants ia

that the entries in the wajib-ul-arz in suit should be held to be nesessarily suffi-

cient proof of the custom on which the plaintiff's claim is baged becauss they
are unrebutted, In the absencs of any authority for this propogition I am not
prepared to hold so, '

« The wajib-ul-arzes are no doubt correet, that is the entries regarding the ag
or pasum wirasef were made from inquiries on the Settlement Officer’s part
from the four surviving members of the family and are duly attested and signed.
But when after o 1&}_)50 of more than 90 years, from their prepar ation the plaintiff

(1) (1902) I. T R, 24 All, (2) (1901) 4 Oudh Cages, 71,
L B, 29 LA, 70, ‘
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brings a suit® based on a clause of the entries and asks the Court to presume
that thab clanse embodies an ancient invariable custom always recognized and
acted on by the family for which the wajib-ul-arzes weve prepared, the question
naturally arises whether that presumption is the only one possible, or whether
the dosuments afford internal evidenco against the existence of the custom.

 No ruling, however, has been referred to wherein a particular custom of in-
heritance recorded in several wajib-gl-axzes has been held not to have heen proved
by those wajib-ul-arzes (with the correctness of the preparation of which no fault
otherwise has been found) merely because in the same wajib-ul-arzes contradictory
views of the parties who attested them in regard to other customs of inheritance
have heen entered, ’ ‘

«There are, however, many rulings in which the necessity of evidence in
support of an entry in a wajib-ul-arz] of a custom in derogation of Hindu
law is represented, even though no vebutting evidence bas been pro-
duced. I agres with the principle laid down in them. In the judgement
in Rafan Singh v. Chendika Bakhsh, No. 85 of 1896, Mr, Chamier held
that slthough a large number cof the clan came forward and declared them-
selves bonnd by the alloged custom, and though the defendant had given
all the evidence which in the nature of things was possible, while no rebutting
evidence had DLeen given by the plaintiff, it was for the former fo establish the
oustom, and if the evidence in suppozrt of it is in itself insufficient, failure on the
plaintiff’s part to rebut that evidence will not vender it sufficient, This decision
wasg upheld by Their Lordships of the Privy Council in Chandike Bakhsh v.
Mune Kunwar (4)."

After giving other rulings the judgement coneluded :—

¢ The resuls of these rulings is that mers entrics of a custom in derogation
of Hindu Law in & wajib-ul-arz or in several wajib-ul-arzes unsupported by other
evidence, even though not rsbutted by evidence on the other side, are not sufficient
proof of the existence of the custom, and I think that it would be unsafe to hold
otherwise.” ‘

“ My conclusion therefors is that the go-ealled custom is not proved, and
thab ib is a mere tradition of the family which has never been acted on,”

Mg, GREEVEN said :—

* The navel feature in this case is that a number of wajib-ul-arzes wers
adducad to prove the custom, which is recorded in them with complete con-
gistency, The gravamen of this appeal is that other entries, which are not con-
nected with this custor, disclose that the wajib-ul-arzes as a whols, are entitled
to no credit, becausa they embody in those entries, not family customs ab all, but
the inconsistent and discrepant wishes of individual members of the family,
1% is conceded that, for this proposition, no direeh precedent can be quoted ; butb
T hawe no hesitation in holding that, if the defendant can show the wajib-ul-
arzes to contain, in ofher pagsages, difficulties sufficient to render them, as &
whole, unreliable, thoy should not be accopted, without strong confirmation, as
proof of the custom in vespect of which they disclose no inconsistency. Hven,
without authority on the subject ¢ Pragi v. Baiju) (2) it is obvious to my mind

(1) agI??%.%{BLQIRA 24 311., ars: {2) (1901) 4 Qudh Cases 71

i il
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that the question whether & particular wajib-ul-arz ig sufficient proof of & custom
recorded therein is a matter, not of law, bub of fact, Thereis of course a pre-
gumption of law in favour of the correctness of the entries in such a document ;
bub, in the prosent instance, it is not seriously denied that the entries were made
by the proper official in accordance with the requisite procedure; and the only
question is whether the entries construed accarding to their contents, readly do
ombody a record of custom actually prevailing in this family or are expressions
of the wishes of particular members of the family on customs which they would
like to prevail,”

After reforring to other rulings which lay down the general
principles applicable to the evidence required in support of a
family custorn derogating from the ordinary law, the judgemens
gontinued :—

« It appears to me that we are entitled toexpect very clear and unambiguons
evidence before we accept as established the existence of a family custom which
not mmoerely is opposed to the ordimary law bub is admitiedly evidenced by no
documents other than the wajib-ul-arzes and has never, in fach, to the knowledge
of the parties or their witnesses, been followed in any instance of the devolution
of property.”

After criticising the wajib-ul-arzes produced and the many
inconsistencies they contained, the judgement proceeded :—

¢ Before I leave the subject of the wajib-ul-arzes, I shonld like to direch
attention, with regard to thatb relating to Dookalia (Exhibit A-4), to & eirctims-
tance which, in my opinion, seems to cagt the gravest doubt on the existence of
this custom. The wajib-nl-arz is of importance becausa it relates to the parent

_village ; and it may be noticed that this was the last village of which the wajib-
ul-arz was attested. In thiz document there is no mention of the eustom
agserted by the plaintiff; and, where 1t would have operated, it is declared that
the heir-at-law is entitled to succesd. The learned pleader for the plaintiff has
admitted thab this wajib-ul-arz does not support his case, but contents himselt
with the argument swhich appears to me very ingonclusive, that its ‘contents ars
¢ nob ingonsistent * with the existenco of the custom. '

In commenting on the oral evidence the judgement remarked
as to that of Drighijai and Chandika Balkhsh as follows :—

«Mhe next testimony upon which the lower eourt appesrs fo have placed
some reliance is that of Drighijai (P, W.9), who gives as his authorifies two
other members of the family, Balwant and Ranjit, who acoording te his story,
causol this custom to be recorded in his presence some 37 years before, In point
of fact, there is no wajib-ul-arz in whioh Balwant and Ranjit personally caused

+ entrios to be recorded and in which there is a mention of any guch custom. ' The
witness was compelled fo shift his ground by altempting to explain away the
difference by professing to have heard of the cusfom from Balwant and Ranjit
when he was ten or fourteen years of age. The last witness Obandriks Bakhsh
e w. 10) gives his age as forty and profosses to have derived his information
from his father, Mahipat, twenby years ago, Mahipat did not personally diotate

49

1910

ANAKT
Sixad
Ve
Durca
SrNGd,



1910

ANaANT
BINGE
a.
Durca
BrneH,

370 THE INDIAN LAW REPORTS, [vorn., xxx11,

the entries in any wajib-ul-arz ; and when the witness was pressed with regard
to the information received from his father, he oventually had to admit
ignorance,’

Aud the judgement concluded :—

« For these reasons, I am of opinion, first, that no reliance can be placed upon
the wajib-ul-arzes because they are not records of an ancient and certain custom,
bub embody irvesponsible and conflicting wishes of mermbers of the family ;
and secondly, that the oral evidence, whether taken by itself or in connection
with the wajib-ul-arzes, is entirely insufficient to establish the professed custom.”

In the result the appeal was allowed and the suit dismissed
with costs.

On this appeal—

B. Dube for the appellant contended that the custom alleged
was proved by the evidence adduced in support of it. The wajib-
ul-arzes were accurate and official records of the custom actually
prevailing in the family of the parties, They were prepared by
Government officials after a careful inquiry at the revenue
settlement more than 40 years ago, and all the then existing
members of the family were wnanimous in getting the custom

-recorded in the village administration papers. This was stated

in the judgement of the First Judicial Commissioner, but he held
that the mere entries of a custom in the wajib-ul-arzes were not
sufficient to prove the custom. The second Judicial Commissioner
held that the documents were not records of an ancient and
certain custom, but ¢ emhody irresponsible and conflicting wishes
of the members of the family.” It was submitted that that find-
ing was conjectural and opposed to the evidence on the record.
Moreover, the oral evidence went to prove the existence of the
custom; and the respondent himself relied on the evidence of
two of the appellant’s witnesses and cited them as his own
witnesses, The evidence on the record was under the circums-
tances of the case sufficient to establish the alleged custom.
Reference was made to Lekraj Kuar v. Mahpal Singh (1);
the Oudh Settlement Circular No, 20 of 1863; Parliamentary
Papers velating to Oudh 1869 ; Maheshar Baksh Singh v. Ratan
Singk (2); Chandiks Bakhsh v. Muna Kunwor (3); Bajrangi”
Singh v. Manok trnika B Jkhsh Singh (4); Muhammad I'mam

(1) (1879 I L. B, 5,Calc., 744 (750) : (3) (1901) L. L. R., 24 AlL,, 278 (280) :
L.R, 7L A, 68 (67). LR, 29T, A, 70 (72).
(2) (1895) L. L. B., 28 Cale,, 786: (4) (1907) 1. L. R, 80 All, 1: L, R,,
L, R, 23 1. A, &7,

o by Aa
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Ali Rhan ; v. Husain Khan (1) ; Hub Ali v. Wozir-un-nisse
(2) ; Parbati Kunwaery. Chandarpal Kunwar (3) ; Nandi Singh
v. Site Ram (4) ; Sarwari Begim v, Khatim-un-nissa (5) ; Ali
Nasir Khan v. Manik Chand (6); Uman Purshad v. Gan-
dharp Singh (7) and the Oudh Land Revenue Act (XVII of
1876) sections 3 and 17.

DeGruyther, K. C., and Kenworthy Brown contended that the
wajib-ul arzes did not prove the existence of the custom set up;
nor was the oral evidence adduced by the appellant reliable
evidence of the existence of any such enstom. The onus was on the
appellant to prove the custom, and the requisites for proof of a
custom were g6t ou’ in Mayne’s Hinda law, Tth ed. pages 57, 58,
but none of those essentials was to be found here. There was no
instance of the alleged custom ever governing the inheritance of
persons in the family. What happened in this case was that in
1870-72 wajib-ul-arzes were prepared with reference to various
villages on the Deokalia estate, and in several of these documents
gtatements inconsistent with the ordinary Hindu law were record-
ed on information supplied by some of the owners or their agents
with regard to the right of inheritance. There was a want of
consistency between certain of these statements, and in some
instances the rules governing the devolution of property in the
different branches of the family were not the same. Some of these
wajib-ul-arzes were produced as evidence in a case which even-
tually came on appeal to the Privy Council—Chandike Bakhsh

v. Muna Kunwar (8)—and were held to be insufficient to prove .

the custom then set up. It was submitted that parties could not
by arrangement make evidence of a custom by getting it entered
in & wajib-ul-arz. A proprietor of an estate could in that
way have anything he pleased entered in a wajib-ul-arz, and
that was what appeared to have taken place in this case. The
evidence of Sital Prasad, appellant’s witness No, 11 said :—*
recorded the wajib-ul-arz of Deokalia according to the instructions

(1) (1898)I. L. B, 26 Calo, 61 (62);  (5) (1908) 13 Oudh Cases, 111 (113),
L. R. 951, A, 161 (169). ‘ ‘
(2) (1903) T, T B, 25 All, 496 (8) (1902) I L. B,, 26 AlL, 90 (93, 96).
(506) : L. R., 38 1. A., 107 (116)
(3). (1909) 1. T. R,, 81 All,, 457 (475): () (1867) L L. R., 16 Calo., 20 (36,
T.. R., 36 I A,, 125 (151), 29): L. R, 14 1. A,, 127 (13¢).
(4) (1888) L L. B, 16 Calc,, 677 (681): (8) (1901) T, L. B, 24 All, 973.1, R,
‘Bey 16 1, A, 44 (46), 291, 4, 70,
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of Ranjit Bingh. There has been no omission thevein.
There was come conflict regardisg certain customs amongst
Munna Singh, Mahipat Singh, Ranjit Singh, and Balwan Singh.
They got separate entries made regarding them.” These entries
were clearly in accordance with the proprietors’ own wishes gnd
interest, and for their own purposes. Reference was made to the
Parliamentary Papers relating to Oudh 1869; the Oudh Land
Revenue Act (XVIIL of 1876), section 17 ; Parbali Kumnwar

v. Chandarpal Kunwar (1); Nendi Singl, v. Site Bam (2);

Lekvaj Kuar v. Mahpal Singh (3), where the question was
mainly as to the admission of wajib-ul-arzes in evidence; Uman
Parshad v, Gandharp Singh (4), where it was held thab the
settlement officer should not enter in the wajib-ul-arz a mere
expression of the views of the proprietor. The conclusion come
to by the Judicial Commissioncr’s court was entirely justified by
the evidence, and particularly the expression of opinion by the
Secortd Judicial Commissioner that the entries in the wajib-ul-
arzes produced in this case were not records of a custom but con-

- gisted of the conflicting wishes of members of the family.

B. Dube replied.

1910, May Tih:—The judgement of their Lordships was
delivered by Lorp CoLLINS.

The question on this appeal is as to the right of a step-
brother in a Hindu family to share equally with a brother of
the whole blood in the succession of a deceased brother. Ratan _
Singh died in 1899, leaving cerbuin shares in the Deokalia
estate, as well as some house property, Ie was succeeded by his
widow, who died in April, 1903. On her death the appellant
Anant Singh, his step-brother, claimed to be equally entitled with
Durga Singh, his sole snrviving brother of the whole blood, to
share in his succession. His contention was upheld by the Sub-
ordinate Judge, but on appeal the learned Judicial Commissioners
overruled his decision and held that the succession passed to the
brother of the whole blood, the now respondent, alone. The
learned Judicial Commissioners, in their Lordships’ opinion, gave

excellent reasons for refusing to regard the evidence adduced by

(1) (1909) I T, R, 81 AlL, 457 (475); (3) (1870) I L. R, 5 Cale, 744 (750,
L. R, 80 I, A., 185 (135, 136), 751, 755) ; T R., 7 1, A., 63 (65, 73),

{2) 1888) L L, R, 16 Calc, 677; (4) (1887) L'T. R, 16 Cale, 20 (25, 29),
Lu R, 16 1, 4., 44, L. Ry, 14 T. A, 127 (134),
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the plaintiff a8 sufficient to establish sueh a special custom in the
family as to rebut the ordinary presumption that the Mitakshara
Law prevailed. It bas been pointed out more than once af this
Roard tha: there is no class of evidence that is more Likely to
vary in value according to circumstances than that of the wajib-
al-arzes— Muhammad Imam Al Khan v. Huswin Khan (1)
and Parbati Kunwar v. Chandurpal Kunwar (2)—and where, as
here, from internal evidence, it secms probable that the entries
recorded connote the views of individuals as to the practice that
they would wish to see prevailing rather than the ascertained
fact of a well-established custom, the learmed Judicial Commis-
sioners properly attached weight to the fact that no evidence ab
all was forthcoming of any instance in which the alleged custom
had been observed. The question involved was one of fact only,
and Their Lordships see no reason whatever o differ from the
opinion of the learnel Judicial Commissioners.

Their Lordships will humbly advise His Majesty that the
appeal be dismissed with costs, .

Appeal dismiseed.

Solicitors for the appellant 1 Barrow, Rogers and Nevill,

Solicitors for the respondent: 7. L. Wilssw, & Co.

J. V. W,

APPELLATE CIVIL.

Bafore My, Juslice Sir Qeorge Kuox and Mr. Justice Karamat Husain,
KARANPATL: SINGH (PraInTirr) v. BIIIMA MAT AND ANOTHER {DEFENDANTS).*.
Act (Local} No. IT of 1901 (Agre Tenancy Act), sectiona 176 and 177—

Civil Procedure Code (1882), seciions 2 and 102— Dismisaal of suit fop

default—Order—Decree—dppeal.

An order of a Rent Court dismissing a suit for default of appearance by the
plaintiff does not amount to a decree, and consequently suoh order when passed
by an Assistant Colleotor of the first clnss is not appealable. Zokre v. Mangu
Lal (3) followed.

*Sebond Appeal No. 1060 of 1908 from a decree of Ahmad Ali, Addifional
Judge of Aligath, dated the 29th of August 19C8, confirming & decree of Ram
Prasad, Assistant Collector, firgh elass, of Bulandshahr, dated the 23rd Ootobex
1907. : s .

© (1) (1898) L. L B.,'26 Calc,, 81 (92):  (8) (1909) I. L. R., 81 AL, 457;
U LR, 25 1. A, 161 (169.) I. R. 36 I A, 135 (151),
: " (8) (1906) L, I, R, 28 All., 768, ‘
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February 9.



