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1910 APPELLATE CIVIL.
Febpuary 8.

Before Mr. Justice §ip George Knox and Mr. Justivs Piggoit,
RAT NARAIN RAT (Prarwgrer) o. DUNIA PANDI AND OTHERS
(DEPENDANTS).*
Pro~emption-=Suit instituted after decrees in favour of other pre-emptorse
Plaintiff no party to former suite— Suié maintainadle,

Held that where a pre-emptor having a superior right of pre-emaption brings
his suit within limitation, the fact that deerces have been made in favour of other
pre-emptors, the plaintiff mot being a party to the suits in which such decrees
were passed, will he no obstacle to the success of the suit.

Abdur Razzag v. Mumias Husein (1) distinguished, Serks Mal v, Hilam
Singh (23, Allahded Ehan v, dbdwl Hakim (3) and Mulammad Latif v. Gobind
Singh (4) referred to,

TEE facts of this case wereas follows :—

The property in suit originally belonged to Baldeo Pande and
Ram Lochan Pande, who sold it on the 20th of December, 1906, to
Musammat Murti and others. One Dunia Pande brought a suit
%o pre-empt the property in the court of the Subordinate Judge of
Ghazipur. That court gave the plaintiff a decree on the 29th
November, 1907, t0 pre-empt 1/14 of the propeity ouly on pay-
ment of 1/14 of the purchase money. .

Mahadeo Rai aud others instituted another suit to pre-empt
the same property on the 29th of October, 1907, in the court of
the Munsif, On the 14th -of December, 1907, this plaint was
returned by the Munsif for presentation to the court of the Sub-
ordinate Judge, which was done on the 16th, and on the 23rd of
December, 1907, these plaintiffs got a decree for 13/14 of the
property. ,

On the 17th of December, 1907, Raj Narain Rai, appellant in
this second appeal, brought a suitin the court of tho Munsif o
pre-empt the same property. The sult was decreed, as it was
found that he had preferential rights over Dunia Pande and
Mahadeo Rai and others, and he was no party to the first two
suits, The defendants, Dunia Pande and others, appealed to

*Second Appeal No, 993 of 1908 from a decree of Sri Lal, District Judge of
Ghazipur, dated the 25th of July 1908, roversing o decreo of Preonath Ghose,
N Officiating Munsif of Mubammadabad, dated the Tth of April 1008,

" (1) (1903) L L. R., 95 All, 384,  (8) S. A, No. 794 of 1908, decided
April 12th, 1907,
(9) (1897) I . B, 20 AlL, 200,  (4) (1888) L Ir, R, & All,, 882,
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the District Judge, who allowed their appeals, relying on Abdur
Razzag v. Mumtoz Husain (1), and dismissed plaintiff’s suit with
costs.

Raj Narain Rai appealed to the High Court.

Munshi Govind Prasad, for the appellant, contended that his
client not heing a party to the former suits was not bonnd by
their decigion, and relied on Kamia Prasad v. Mohan Bhagat (2)
and on the judgment of Manryoop, J., in Gobind Dayal v.
Inagatullah (3).

Mr. M. L. Agarwale, Babu Sital Prasad Ghosh and Babu
Balram Chandre Mwkerji for the respondents, relied on Abdur
Razzaq v. Mumtaz Husain (1), Lickat Husain v. Baghid-ud-
din (4) and Intizar Husain v. Jumna Prasad (8).

Kxox and PiggorT, JJ.—These are two connected appeals
arising out of a suit for pre-emption. There are four distinet par-
ties concerned. The first two defendants are the vendors, and they
have sold a certain share in a mahal to defendants Nos. 8,4 and
5, who are strangers. The defendant No. 6 (Dina or Dania
Pande) and defendants Nos. 7 to 19 (Mahadeo Rai and others)
are rival pre-emptors. The sale by the vendors to the vendees
took place on December 20th, 1906, the consideration stated in
the deed of sale being Rs. 1,500. On October 21st, 1907, Dina (or
Dunia) filed a suit for pre-emption in the court of the Subor-
dinate Judge «f Ghazipur, and on November 29th, 1907, that court
gave him a decree for pre-emption in respect of 1/14th of the
property concerned. The eecond set of pre-emptors, Mabadeo
Rai and others, filed their suit in the court of the Munsif of
Muhammadabad on October 29th, 1907. Their plaint was returned
to them on December 14th, 1907, for presentation in the court
of the Subordinate Judge. It was presented accordingly on
December 16th, 1907, and the claim of Maladeo Rai and others
decreed in respect of the remaining 13/14ths of the property sold
on December 23rd, 1907. The plaintiffs in both these suits
accepted the sale comsideration as being Rs. 1,600, according to
the specification in the sale-deed. The present suit was brought
on December 17th, 1907, in the court of the Munsif of

() (1908) 1. 1. R, 35 AL, 384 (5) (1885) LT, R, 7 ALL, 775, 860

{9) (1909) 6 A, .. J., (4) (1906) S A. L. 7.,
(5) 1904) 1A, L. 7., 247,
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Muhammadabad. It was expressly pleaded thab the sale consi-
doration specified in the sale-deed of December 20th, 1906, was
fictitious, the correct amount being estimaged at s, 400 only. The .
defendants Nos. 6 o 19 were impleaded as rival pre-emptors,
but the plaintiff stated his cause of action ashaving arisen on Decem-
ber 20th, 1906, aud also on November 29th, 1907, the date of the
decree in favour of Dunia Pande. The present plaintifi was not
a party to either of the previous suits. The learned Munsif held
that in view of the plea regarding the actual amounnt of the con-
sideration, he had jurisdiction to enbertain the suit; he found
that the present plaintiff had, under the terms of the wajib-ul-arz
a superior pre-emptive right to any of the defendants Nos. 6 to
19. He held that the plaintiff’s right could not be affected by the
vesult of eithier of the previous suits, to which he was not a party.
Finally he found the actual sale consideration to have been Ra. 800,
and he gave the plaintiff a decres accordingly. The defendants
Nos, 7 to 19 submitted to this decres, but separate appeals were
filed in the court of the Disirict Judge of Ghazipur by the defend-
ants vendees and by the rival pre-emptor Dima (or Dunia),
defendant No, 6. The learned District Judge held that no decree
for pre-emption could be passed in favour of the present plaintiff
after the dates of the two decrees in favour of the two rival sets
of pre-emptors. He accordingly, without deciding aany of the
other points in issue, aceepted the appeals and dismissed the plain-
tiff’s suit. The latter comes to this Court in sccond appeal, and is
virtually opposed hy the defendant No. 6 (Dunia) only. The
defendants Nos, 7 to 19 and the defendants vendors have not
appeared at all in this Conrt, while the defendants vendees appcar-
ed only to plead that they ought to he exempted from all costs,
The decision of the Jearned District Judge rests entirely on
the ruling of this Court in Abdur Razzak v. Mumiaz Husain and
others (1). Now in that case it is clear that what the learned
Judges of this Court held to be the “insuperable difficulty in the
way of the plaintiff ” was that he had been a parvy fo the previous
suit for pre-emption, and might have sought his remedy by way of
appeal from the previous deeree. Itis true they went on to add
that they could find no anthority for the proposition that a vight

(1) (1903) L. L, R., 25 all,, 534,
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the plaintiff as sufficient to establish such a special custom in the
family as to rebut the ordinary presumption that the Mitakshara
Law prevailed. It bas been pointed out more than once at this
Board that there is no class of evidence that is more likely to
vary in value according to circumstances than that of the wajib-
ul-arzes— Muhommad Imam Ali Khan v. Husain Khan (1)
and Parbati Kunwar v. Chandurpal Kunwar (2)—and where, as
here, from internal evidence, it seems probable that the entries
recorded connote the views of individuaals as to the practice that
they would wish to see prevailing rather than the ascertained
fact of a well-established custom, the learned Judicial Commis-
sioners properly attached weight to the fact that no evidence ab
all was forthcoming of any instance in which the alleged custom
had been observed. The question involved was one of fact ouly,
and Their Lordships see no reason whatever to differ from the
opinion of the learnel Judicial Commissioners.

Their Lordships will humbly advise His Majesty that the
appeal be dismissed with costs. '

Appeal dismissed.

Solicitors for the appellant : Barrow, Rogers and Nevill.

Solicitors for the respondent: 7'. L. Wilsos, & Co.

J. V. W,

APPELLATE CIVIL.

Bafore Mr. Justice Sir George Knox and Mr, Justice Karamat Husain,
KARANPAL SINGH (PraINTIFF) v. BHIMA MAL AND ANOTHER (DEFENDANTS).*
dct (Local) No. IT of 1901 (Agra Tenancy Aet), sections 176 and 177~

Civil Procedure Code ('1882), sections 2 and 102—Dismissal of suit for

default—Order—Decree—Appeal.

An order of a Bent Court dismissing a suit for default of appearance by the
plaintiff does not amount to a decree, and consequently such order when passed
by an Assistant Collector of the first class is not appealable, Zokra v. Mangu
Lal (3) followed.

*Second Appeal No. 1060 of 1908 from a decree of Ahmad Ali, Additional
Judge of Aligarh, dated the 29th of August 19C8, confirming & decree of Ram
Prasad, Assistant Collector, first class, of Bulandshahr, dated the 23rd October
1907,

(1) (1898) L L. R., 26 Calc,, 81 (92):  (2) (1909) I L. R,, 81 AlL, 457;
L. R, 35 L A,, 161 (169.) L. R, 36 I. A, 135 (181),
(8) (1906) L, Iy, R, 28 AlL, 763,
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similar to the present wasallowed to sueceed. The actual decision
as reporied is upon a different peint, but the fast thata pre-emption
decree in virtue of which cerlain persons had stepped into
the places of the original vendces would not bar a subsequent suit
for pre-emption on the original sale was taken for granted. It
was atrongly urged upon us in argument on behalf of Dunia
Pande that the plaintiff had no cause of action against this defend-
ant except upon the latter decree of November 29th, 1907. In

- any case thiz argnment dces notapply to the defendants Nos. 7 to

19 who had not obtained any decree at all at the time when the
present suit was filed. The way in which these defendants got
gheir suit in the court of the Subordinate Judge rushed through
is certainly peculiar and suggestive of collusion, and, as we have
already pointed out, they have submitted to the desrse of the
Munsif’s courl in the present ease and have put in no appearance
in this Court, The answer, however, to the argument on behalf
of the defendant respondent Dunia, seems lo lie in the fach that
he was really impleaded along with defendants Nos, 7 to 19
simply as a rival pre-emptor. The plaintiff had a eause of action
as against all the defendants Nos. 6 to 19 from the date when
they formally set up their respective claims to pre-emption regard-
ing the sale-deed of December 20th, 1906, by filing snits 1o that
effect. The point may not have been takon with sufficient clear-
ness in the plaint ; but this can hardly be said to affect the pla,in-‘
tiff's right to sncceed.

We, therefore, accept these ¢ ‘Lppaals, sob aside the decrees of
the lower appellate court, and remand the suit to that court for
disposal under the provisions of order XLI, rule 23 of the Qivil
Procedure Code of 1908.  As regards costs, we think it proper to
order that Dauia (or Dina) shall pay the costs of the plaintiff
appellant in this Court, and that the dcfendants vendees bear
their own costs.

Appeal decreed and cause remanded.



