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APPELLATE CIVIL.

Before Mr  ̂ Jusiice Sir George Knox and M r. Justice Fij/gott,
RAJ NABA.IN EAI (P laikxib 'E ') v . DUNIA PANDE ajsd o t h e h s  

(Dependauts).*
Ire-etnjption-«"SvM instituted a fter decrees in favour o f  other ipre-emfiorS'^ 

Flaintiff no party to former suits—8wU inaintainallo.
Meld tliat where a pre-emptor haying a superior right of pre-emption brings 

his suit -witliin limitatioa, the fact that decrcos have been made in favoux of other 
pre-emptoi’S, tha plaintiff not being a party to the suits in which such decrees 
were passed, will be no obstacle to the succcss of the suit.,

Aldur Basmq v. Mimias Wusaiti (1) distinguished. Ssrh Mai v. Suham  
SingJi {25, AllaJidad Khan Y. SaMm  (3) and Muhammad L a tify . G-oUnd
Singli (4) referred to.

T h e  facts of this case were as follows - 
The property in suit origioally belonged to Baldeo Pande and 

Earn Loch an Pande, who sold it on the 20th of December, 1906, to 
Musammat Murfci and others. One Dunia Pande brought a suit 
to pre-empt the properbj in the court of the Subordinate Judge of 
Ghazipur. That court gave the plaintiff a decree on the 29fch 
"iNoyember, 1907, to pre-empt 1/14 of the propeity only on pay
ment of 1/14 of the purchase money.

Mahadeo Rai and others instituted another suit to pre-empt 
the same property on the 29tb of October, 1907, in the court of 
the Munsif, On the 14th -of December, l907, this plaint was 
returned bj the Mausif for presentation to the court of the Sub
ordinate Judge, which was done on the 16th; and on the 23rd of 
December, 1907, these plaintiffs got a decree for 13/14 of the 
property.

On the 17th of December, 1907, Eaj Narain Rai, appellant in 
this second appeal, brought a suit in the court of the Munsif to 
pre-empt the same property. The suit was decreed,,, as it was 
found that he had preferential rights over Dunia Pande and 
Mahadeo Rai and otliers, and lie was no party to the first two 
suits. The defendants, Dunia Pande and others, appealed to

*Sacond Appeal No. 993 of 1908 from a deorco of Sri Lai, District Judge of 
Ghaaipur, dated the 25th of July 1908, reversing a deoreo of Preonath Ghose, 
Officiating Munsif of Muhammadabad, dated the 7th of April 1908.

(1) (1903) I. L. B., 25 All,, 33d. (3) S. A. No. 724 of 190S, decided
Aa?ril 12th, 1907.

(S) (1897} I. L, B., 20 All., 100* (4) (1883) I. L, E„ 5 A ll, 882.
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the District Judge, who allowed tbeir appeals, relying on Ahdur 
Razzaq v. Mumtaz Eusain  (1), and dismissed plaintiff’s suit with 
costs.

Raj JSTaraia Eai appealed fco the High Cour!}.
Munshi Govind Prdsad, for the appellant, contended that his 

client not being a party to the former suits was not bound by 
their decision, and relied on Kamta Prasad v. Moham Bkagcct (2) 
and on the judgment o£ M aemood, J., in Q-obind Dayal v. 
I'myatulldh (3).

Mr. M. L. AgOfrwdla, Babu Bital Prasad Ghosh and Babu 
Balrm i Chandra Muherji for the respondents, relied on Ahdur 
Razzaq y. Mumtaz JSusain (1), Liohat Husain v. RasJiid-ud- 
din  (4j and Intizar Husain y. Jumna Prasad (5).

K n o x  and P ig g o t t , JJ.—These are two connected appeals 
arising out of a suit for pre-emption. There ave four distinct par
ties concerned. The j5rst two defendants are the vendors, and they 
have sold a certain share in a mahal to defendants Il̂ 'os. 3, 4 and 
6, who are strangers. The defendant l^o, 6 (Dina or Dunia 
Pande) and defendants Nos. 7 to 19 (Mahadeo Eai and others) 
are rival pre-emptors. The sale by the vendors to the vendees 
took place on December 20th, 1906, the consideration stated in 
the deed of sale being Bs. 1,500. On October 21st, 1907, Dina (or 
Dunia) filed a suit for pre-emption in the court of the Subor
dinate Judge (>f Ghazipur, and on November 29th, 1907, that court 
gave him a decree for pre-emption in respect of l/14th of the 
property concerned. The second set of pre-emptors, Mahadeo 
Eai and others, filed their suit in the court of the Munsif of 
Muhammadabad on October 29th, 1907. Their plaint was returned 
to them on December I4th, 1907, for presentation in the court 
of Ihe Subordinate Judge. It was presented accordingly on 
December I6th, 1907, and the claim of Mahadeo Eai and, others 
decreed in respect of the remaining 1B/I4ths of the property sold 
on December 23rd, 1907. The plaintiffs in both these suits
accepted the eale consideration as being Es. 1,500, according to 
the specification in the sale-deed. The present suit was brought 
on December I7tli, 1907, in the court of the Munsif of

(1) (1903) I. L. E., 25 All., 334. (3) (1885) I. L. B., 7 All., 775, 860.
(2) {19 09) 6 A. L. 966, (4) (1906) 3 A. L. T., 794.

(5) (1904) 1 A, L. I., 247,
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1910 Muhammadabad. It was expressly pleaded that the sale consz- 
deratioa specified in the eale-deed of Decemlier SOtfa, 1906, was 
fictifeioup, the correct amount being estimated at Es. 400 only. The . 
defendants Nos. 6 to 19 were impleaded as rival pre-emptors, 
butthe plaintiff stated his cause o f action as having arisen on Decem
ber 20fch. 1906j and also on November 29t-h, 1907, the date of the 
decree in favour of Dunia Pande. The present plaintiff was not 
a party to either of the previous suitg. The learned Mimsif held 
that ia view of tlie plea regardfog tho actual amount o f the con- 
sideratioiij he bad jurisdiction to entertain the su it; he found 
that the present plaintiff had, under the terms of the wajib-iil-arz 
a auperior pre-emptive right to auy of the defeudants jSTos. 6 to 
19. He held that the plaintifip’s right could not be affected b j the 
result of eithei* of the previous suits, to which he was not a party. 
Finally he found the actual sale consideration to have been Ka. 800, 
aad he gave the plaintiS a decree accordingly. The defendants 
Nob, 7 to 19 submitted to this decree, but separate appeals were 
filed in the court of the District Judge of Ghazipur by the defend
ants vendees and by the rival pre-emptor Dina (or Dania), 
defendant No, 6. The learned District Judge held that no decree 
for pre-emption could be passed in favour of the present plaintiff 
after the dates of the two decrees in favou,r of the two rival sets 
of pre-emptors. He accordingly, without deciding any of the 
other points in issue, accepted the appeals and dismissed the plain- 
tiff ŝ suit. The latter comes to this Court in socond appeal, and is 
virtually opposed by the defendant No. 6 (Dunia) only. The 
defendants Nos. 7 to 19 and the defendants vendors have not 
appeared at all in this Conr'c, while the defendants vendees appear
ed only to plead that they ought to be exempted from all costs.

The decision of the learned District Judge rests entirely on 
the ruling of this Court, in Abdur RasmJc v, Mumta^ Husain and 
others (1). Now in f hat case it is clear that what the learned 
Jtidges of this Court held to be the insuperable difficulty in the 
way of the plaintiff ”  was that he had been a parcy to the previous 
suit for pre-emption, and might have sought his remedy by way of 
appeal from the previous decree. It is true they went on to add 
that they could find no authority for the proposition that a .right

(1) (1903) I . L, B., 25 A ll,, 334,
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tbe plaintiff as sufBcienb to establish such a special ctistom in the 
family as to rebut the ordinary presumptiou that the Mitakshara 
Law prevailed. It has been pointed out more than once at this 
Board that there is no class of evidence that is more likely to 
vary in value according to circumstances than that of the wajib- 
ul-arzes—il/uAammaci Imam Ali Khan v. Husain Khan (1) 
and Parhati Kunwar v. Gkandarpal Kunwar (2)—and where, as 
here, from internal evidence, it seems probable that the entries 
recorded connote the views of individuals as to the practice that 
they would wish to see prevailing rather than the ascertained 
fact of a well-established custom, the learned Judicial Commis
sioners properly attached weight to the fact that no evidence at 
all was forthcoming of any instance in which the alleged custom 
had been observed. The question involved was one of fact only, 
and Their Lordships see no reason whatever to difler from the 
opinion of the learne l Judicial Commissioners.

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs.

Appeal dismissed.
Solicitors for the appellant: Barrow, Rogers and Nevill.
Solicitors for the respondent: T. L. Wilson, & Co.
J. V. w.
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Before Mr. Justice Sir Oeorge Knox and Mr. Justice Karamat Susain.
K4BANPAL SINGH ( P la i n t i f f )  c. BHIMA MAL add a n o ih b r  (D ep en d an ts).*  

Act (L ocal) No. I I  o f  1901 (A gra Tenancy A ct), sections 176 andllT — 
Civil ^Procedure Code f'lSSSJ, sections 2 and 102—Dismissal o f  suit fo r  
default—Order—Decree—Appeal.
An order of a Bent Court dismissing a suit for default of appearance by the 

plaintiff does not amount to a decree, and consequently such order when passed 
by an Assistant Colleotor of the flrst class is not appealable. Zohra v. Mangu 
Lai (3) followed.

A n akt
Sin g h

V.
D uega
S in g h .

1910
February 9.

‘ ‘Second Appeal No. 1050 of 1908 from a decree of Ahmad Ali, Additional 
Judge of Aligarh, dated the 29th of August 19C8, confirming a decree of Eam 
Prasad, Assistant Oollector, first class, of Bulandshahr, dated the 23rd October 
1907.

(1) (1898) I. L. B., 2G Calc., 81 (92); (2) (1909) I. L. E„ 31 All,, 457 ;
L. B., 25 I. A., 101 (169.) L. R„ 36 I. A., 125 (131).

(3) (1906) I. L. K,, 29 All., 753.
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1910 similar to the preseiit was allowed to succeed. TIio actual decision
reported is upon a different point; but thefa^ttbata pre-emption 

JiAi decree in virtue of which cerlain persons had stopped into
Dfnia. the places of the original vendees would not bar a subsequent suit

for pre-emption on the original sale was taken for granted* It 
was sfcroDgly urged upon us in argument on behalf o f Dun/a 
Pande that the plaintiff had no cause of action against this defend
ant except upon the latter decree of November 29fch, 1907. In 
any case this argument dees not apply to the dcfendanba Nos. 7 to 
19 who had not obtained any decree at all at the time when the 
present suit was filed. The way in which these defeudants got 
their suit in the court of the Subordinate Judge rushed through 
is certainly peculiar and suggestive of collusion; and  ̂ as we have 
already pointed out, they have submitted to the decree o f the 
Muusifs court in the present case and have put in no appearance 
in this Court. The’answer, however, to the argument on behalf 
of the defendant respondent Duoia, seems to lie in the fact that 
he was really impleaded along with defendants Nos. 7 to 19 
simply as a rival pre-emptor. The plaintiff had a cause of action 
as against all the defendants No?. 6 to 19 from the date when 
they formally set up their respective claims to pre-emption regard
ing the sale-deed of December 20bh, 1906, by filing suits to that 
effect. The point may not have been taken witli sufficient clear
ness in the plaint; but this can hardly bo said to affect the plain
tiff's right to succeed.

We, therefore, accept these appeals, eot aside the decrees of 
the bwer appellate court, and remand the suit to that court for 
disposal under the provisions of order X L I, rule 28 of the Civil 
Procedure Code of 1908. As regards costs, we think it proper to 
order that Duuia (or Dina) shall pay the costs of the plaintiff 
appellant in this Court, and that the defendants vendees bear 
their own costs.

Ap̂ peal decreed and cause Temanded‘
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