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the father’s share id that cl ebb. The Judge before"' whom the 
application came declined to grant; her the certificate unless 
the applicant paid the two per cent, duty on the whole debt, 
namely, the debt of eleven lakhs of rupees.. His refusal was 
supported by this Court, and the learned Judges before whom 
the appeal came observed that there had been a uniform series ■ of 
decisions in this Court, according to which a certificate cannot be 
granted to collect a part only of a debt. We have been referred 
to no case breaking this uniformity of decisions, with the excep­
tion of one case, Ahbar Khan v. Bilhisara Begmii. This ca^e 
has not been reported in the autborized law reports, and 
we Bay no more about ifc than this that the learned Judge®, 
while professing, and one of them with diffidence, to follow the 
precedent of Muhammad A li Khctm v. JPuttan Bibi, seem, in 
the conclusion at which they arrived, to have overlooked the real 
point decided in Muhammad Ali Khan v. Puttan Bibi. W e 
are not prepared to decid e otherwise than this Court decided in 
the case of Muhammad Ali Khan v. Puttan Bibi. Hard cases 
may arise i f  parties eleefc to make applicafcions under the Successioa 
Certificate Act, and this ease may be one of aach hard cases. 
But in most, if not in all of them, the difficulty can be avoided, 
it appears to us, by proceedings taken under the Probate and 
Administration Act. W e reject the petition with costs.

Petition vejeotedi
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Before JMi’. Justice Bkharda and Mr. Justioe Tudhall,
MOHAR SINGH and oih ees {DuraNDANis) ». H ET SINGH {Pla.iistib’B').* 

Sinda law—W ill'-'Validity o f  he^iiesi tooomj^lete a im'^16 and instal an idol.
Seld  that a bequest to complete tlie building of a temple which liad been 

commenoed, by the testator aad to instal aad mainfiainan idol thoreia is a valid 
bequest under the Hindu Law, M upati Nath SmitU\rth<Xi Y. Ham Lai Moitr^, 
(1) followed.

T hX3 was an appeal arising out of an application for prohate of 
•the will of one Umrao Siogh_, the material portion of which ia 
set forth in the judgment of the Court. The appl-ication was 
opposed by the widows of the testator, as also by one Het Singh,

*Firat Appeal No. of 1908 fiom  a decree of Jagat Additional
Subordinate Judge of Aligarli, dated the SOtli of Juhq 1908̂ .

(1 ) (1 S0 9) H O .  W . N . ,  18.

1910 
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1910 Ills half-brotlier. Probate was, however, granted. Hefc Singh theii 
brouglit the present suit for- oancellatioa of the will. His claim 
was decreed by the additional Sabordiuate Judge of Aligarh. 
The defendauts thereupoa appealed to the High Court,

Babu Girdhari Lai Agarwala, for the appellants  ̂cited Bliwpati 
Nobth Bmrititirtha v. Mam Lai Moitra (I).

Pandit Mohan Lai Sandal, for the reBpondent, cited Ghose’s 
Hindu Law, pages 757 and 759, Nogendra Nandini Bassi v. 
Benoy Krishna Deb (2) and Mojomoyee Dassee y . T-roylukho 
Mohiney Dassee (3).

E io h aed s  and T u d b a l l . J J .— T he facts out oi' which this 
appeal arises are very sim ple. One Umrao Singh m ade a  w ill to
the fo llow in g  efifeot:—

“  I  have attained the age of GO yoars, but I am childless. I  am. in a sounrl 
state of body and mind. The tomple whioh I am building iy only half built. 
It is my intention, to instal an idol of Sri Kadha Kishanj i in it. I have 
despaired of iny life, and hencQ I will that the zaraindari property in 
^aiii ICamal, holding No. 5, mauza Eukurgaon, pargana Badabad, bo devoted 
to the completion of tho temple and to ra^ Ihog and other expenses. 
Musanamat Sobha Eunwar and Gian Kunwar, ray wives, and Mohar Singh 
and Girwar Singh, whom I have brought up from infancy, shall be tho super­
intendents. And the remainder of iiiy property which is in mauaa Kukur« 
gaon, G-arij Avram, pargana Sadabad, diatriot Muttra, aud Ohandpur hamlet 
of Gopi, pargana Akrabad, district Aligarh, shall, after the death of tho Musam- 
mats, be applied in defraying the rag hhog and other expenses of Sri Thakutji 
Maharaj. Mohar Singk and Girwar Singh shall bo tho superintondents of 
this temple and they shaJl be at liberty either to do the managcmont themsolves 
or get it done by others. The entire property shall stand in tho name of Sri 
Thaknr Eadha Kishanji Maharaj and tho superintendents shall have no 
power to sell or mortgage it, Mohar Singh shall realize tho outstanding debts due 
to me and therefrom pay my creditors. The balance he shall spend on the 
temple. If the above-mentioned persons do any thing against the temple, one or 
two or all of them shall be removed from their ofiico. Bohra Sri Earn, resident 
of Jaxinpnr, Thakur Anand Singh, resident of Bhakulara, and Lala Badha Baman, 
resident of kasba Adin, shall have power either unanimously or by jna]ority of * 
votes to replaca the said superintendents by others. As regards my three houses, 
the one in which the Musammats live shall continue to be ocoupied by them till 
their death, when it shall devolvo upon Mohar Singh and Girwar Singh, The 
second house, whose entrance is towards the wosfc, shall be oeoupiod by Mohar 
Bingh, &c.”

The appellants applied for probate of this will. This appli­
cation was opposed by the widows o f tho testator as also by Het

(1) (1909) U  0. W. No 18. (2) (1902) I. L. 30 Oak., 521.
(3) (1301) I. L. R., 29 Calc., m .



VOL. X X X II.] ALLAHABAD SERIES. 3S9

M o h a s
S in g h

1910Singh, respondent, wbo is a half-brother of Umi’as. Probate, 
however, was grantod. Besidos, ia the present case there has 
been a fiading in favour of the will. The only question which 
now arises is whether or not the bequest o£ the testator of his Heb Sikgh. 
property to the trustee for the purpose of completing the building 
o f the temple and the subsequent installation and maintenance 
of the idol is valid. The only argumeiit against its validity is 
based on the ground that at the time of the will and the testator^s 
death the idol was nob in existence and that, therefore, the gift 
to a non-existent person was void under the Hindu Law. The 
doctrine that such a gift was void for sonae time found favour in 
the Calcutta High Court, extending as it did the deeision of their 
Lordships of the Privy Council in Ganendro Mohwi Tagore v.
Juttmdro Mohun Tagore (1) to gifts to unconaecrated idols.
The (question recently came before the Calcutta High Court in 
the case of Blcupati Nath S'^nrititirthct v. Bam Lai Moitra (2).
In principle the will in that case is identical with the will in the 
present case. The question m to the validity o£ the gift was 
referred to a, Full Bench consisting of Jenkins, C. J., and 
Stevens, Mo.okerjee, Coze and Chatterji; JJ. The Court were 
unanimous in holding that the [jrinciple laid down in Tagore v.
Tagore did not apply to gifts like the present, and that the bequest 
was a valid gift. We agree with the decision of the Calcutta 
Full Bench and we think it unnecessary, having regard to the 
lengthy judgement delivered by the Calcutta Judges, to merely 
repeat their reasons. The reiult is that we allow the appealj set 
aside the decree of the court below, and dismiss the plaintiff^a 
claim. We direct each party to abide his own costs in all courts.

Appeal allowed.

(1) (1874) L. B., 1 1. A., 3S7 ; 9 B. L. B., 377. (2) (1909) 14 0. W. N., 18.


