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District Judge of Allahabed inthe succession certificate case,
wight be set aside. The courts below have granted her the reliefs
shé claimed, with the exception that they doclined to set aside
the order of the District Judge. 1t is contended in appeal here
that as the appellants had never denied the right orlegal character
of the respondent Musammat Ram Kuar, she was not entitled to
a declaration of an abstract right. The contention is that the lady
should have appealed from the order of the District Judge refu-
sing her a certificate to realize the whole amount, and that she
has no cause of action for this declaratory suit, inasmuch as the
appellants have never denied her title. It was, however, due to
the appellants’ action in the succession certificate case that limi-
tations were placed upon the power of the lady Musammat Ram
Kuar to recover the deposit from the Bank. We are of opinion
that this order gave the lady aright to bringthe present suit.
We dismiss the appeal with costs.
Appeal dismissed.

- Bafore Sir John Stanley, Knight, Chief Justice, and Mr. Justics Bancrji,
MASUM-UN-NISSA (Prammer) v. DATIFAN AND orHEBRS {DEFENDANTS),*
Otvil Procedure Code (1882), seciion 386 — Partition— Preliminary decree

in plaintiff’s favour—ZResistance to commissioner—Refusal of plaintif’s

application for retssue of commission.

A preliminary decres for parfition of a houge having been made, the gourt
appointed a commissioner to view the house and prepare a scheme for partition.
Tn this he was rosisted by the husband of the plaintiff and was unable to execute
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the commission. The plaintiff applied for the issue of a fresh commission, byt -

the court refused this and dismissed the suit altogether, Held that the court
had no authority to nullify its decree by totally dismissing the suib, but ought
to have acceded to the request of the plaintiff to reissue the commisgion and to
have seen that its order was obeyed.

THIS was an appeal unde. section 10 of the Letters Patent

against a judgement of GrIrFIN, J. The facts of the case appear

from the judgement under appeal, which was as follows :—

« Plaintifi's suit was for possession by partition of cerfain shares in two
bhouses. By an order dated 19tk September, 1908, the court of first instance
decreed plaintifi’s claim for partition and separate possession over 36 sikame oub
of 96 sihams. A decres was prepared in accordance with that judgement. In the
game order it was directed that a commission will issue to the amin to draw up
préposals for the partition and he was direcled to submit his report before 81st
Octobex, 1906, From the amin's report it appeared that the plaintiff refused to

# Appeal No, 85 of 1808 under section 10 of the Letters Patent,
42
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have the honses partitioned and the Mungif thersupon dismisged the sult with
costs, The plaintiff appealed. The only ground considered by the lower a.ppellate
court, was whether the Munsif was right or not in dismissing the suit beca.use
{he plaintiff through her husband, who was also her general attorney, prevented
{he amin Srom preparing a plan of the house._

# The lower appellate court was of opinion that the court of first instance
had no option but to dismiss the suil, and the plaintifi’s appeal was disrissed,
The plaintiff comes here in second appeal.

« Tt is contended that the lower appellate courb should have gone into the merits
of the case: bub if the suit was rightly dismissed by the court of first instancs,
the lower appollate court in upholding the decres of the first court was relieved of
the necessity of discussing ihe other grounds of appeal raised by plaintiff,
The question raised in this appeal is a somewhat novel one and I have not been
reforred 1o any authority on the point. Bub where the plaintiff by an act of her
agent obslructs an amin deputed by the court to draw up partition proposals
and thereby renders it impossible for the court to grant the velief asked for by
the plaintiff, I cannot eec that there is any othor alternative for the court but.
to digmiss plaintifi’s suit, I dismissthe appeal with costs,”

Mr. Abdul Majid, for the appellant.

Mr. Myhammad Ishaq Khan, for the respondents,

Srawrey, C. J., and BANERJ1, J :—This appeal arises out of a
suit for partition. The plaintiff claimed 41 sikams outof 96 sthams
as purchager from certain persons who are alleged to have been
the owners of this share. The court of first instance made a pre-
liminary decree on the 19th of September, 1906, to the effect that
the claim of the plaintiff for partition and separate possession of
36 sihams out of 96 sihams be decreed. The court also gave
certain other directions relating to the property. It then appointed
a commissioner to effect a partition with a view to a final decree
being passed. It appears that the husband of the plaintiff resisted
the commissioner and objected to his preparing a plan for pur-
poses of partition. The commissioner thereupon returned the
commission with his report. When the casecame on for hearing
the plaintiff’s pleader asked that the commmission might be
issued again. This the court refused to do, and on the 31st of
October, 1906, the learned Munsif passed a decree d;smxssmg the
suit with costs.

From this decree the plaintiff preferred an appeal to- the
learned Districs Judge, bub the appeal was dismissed. A seeond
appeal to this Court was also dismissed. This appeal has heen

preferred under the Letiers Patent from the Judgemeub of the
learned Judge of this Court.
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We are of opinion that this appeul must prevail. As we
have stated ahove, the Munsif made a decree on the 19th of Sep-
tember, 1906. He ought to have carried out that decres, and with
that view, he should, in accordance with the provisions of section
396 of Act X1V of 1882, have issued a commission and made
decree after considering the report of the commissioner. The
circamstance of the plaintiff or her agent having resizted the com-
missioner was not sufficient to justify the dismissal of the suit in
its entirety. The court ought to have acceded to the request of the
plaintiff’s pleader to re-issue the commission and to have seen that
the order was obeyed. As the court had passed a preliminary
decree, decreeing a part of the claim, it had no authority to
nullify that decree by totally dismissing the suit. We allow the
appeal, dischurge the decrees of thiz Court, of the lower appellate
" court and of the court of first instance, and send the case back to
the court of firs’ instance with directions to carry out the decree
of September 1906, Costs here and hitherto will follow the event.

Appeal deereed and cawse remanded,

Befora Mr. Justice Bichards and My, Justice Tuddall.
BHEQ PARGASH BINGH ixp orEeRs (PrAiNTiFFs) o. NAWAB SINGH
AXD OTHERS (DERENDANTS).®
Cods of Civil Procedyre (1882), section 244~Bxecution of decrec—
Interpretation,

Held that section 244 of the Code of Civil Procedure {1882) does not apply
to a digpute betwesn the decree-holder and a person against whom, thougha
party to the suit, no decree has been passed. Kalka Prasad v, Basant Ram (1)
followed,

TrE facts of this case were us follows :—

Oun the 2nd of June, 1666, Raghunandan, Jhumak, Bachu Lal
and Padam Nath Saran Sigh, mortgaged (usufructuarily) -certain

property to Jeo Lal and Subh Dayal. Onthe 15th of December,
1869, the mortgagees sold their rightsto Jhumak and Padam Nath
Saran Singh, Ambika, the son of Jhumak, and Padam Nath Saran
Singh mortgaged certain property including the morigagee rights of
Bachu Lal, to the defendants 1 to 11, and in 1897 these defendants
obtained a decree for sale and in execution of that decree they
themselves purchased the property. The representatives of

# Second Appeal No, 1012 of 1908 from a deoree of Sri Lal, Distriot Judge of
Ghazipur, dated the 80th of June 1908, reversing & decres of Kalks Singh, Munsif
of Ballia, dated ihe 25th of February 1908. )

(1) (1901) L L. R, 93 All, 846,
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