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delaj. Their Lordships of the Privy Council held, that the suit 
heing one irt which the oaa-se of action did not survive against 
the remaining respondent^ the appeal abated. Applying this 
ruling to the present case,it is quite clear that as no representa­
tives were brought on the record in the place of Kanhu the 
appeal abated. In our jadgemenfc the decree which was passed on 

’ the 15th of April, 1907, was not capable of being esecuted either 
against the surviving jadgement-debtoi's or the representatives of 
Kanhu. The present appli’cat.iou faib and ia dismissed with 
costs.

In the appeal, the following judgement of the Court was 
delivered

For the reasons given in our judgement on the application of 
Sadarath Rai for review of judgement we allow this appeal and 
set aside the orders of both the courts below so far as they refuse 
to restore tiie property to the judgement-debtors oa the condition 
that Imamuddin and Karimuddin do first repay the amount of 
money received by them from the decree-holder. The appellants 
will have their costs.

Application for  review dismissed.
Appeal decreed.

1910

Before Sir Join Stanley, Knight, Chief jr%isiioe, and Mr, Justice 
Banerji.

DURGA DA.T JOSHI (D e fb n d a h t ) u. QA.NESH DA>T JOSHI ahd

ANOTHEB ( P l a IHTII’E’S) *

Sindii laio — MiiahsTiara —■ 'Partition — Self^acquired property — Gains o f  
science—‘A siro logy—lSarninffs made hj unaideA efforts vjithoni detriment 
to the fam ily -^ro^erty.

In a joint Hindu family gqyorned by Llie Mitaksliara one of the sons oljtained 
certain elementary education in astrology from his father, but no money of tlie 
family was expended on tliat education. WkllQ still quite young this son 
ceased to live 'witii tlie rest of the family ; continued hia studies in astrology 
on his own account, and -ultimatsly managed, 'by the exercise of his skill as an 
astrologer, to acquire a considerable sum of money without detriniGnt to the 
family property. S eld  that this money was his self-aoo[uisition and could not 
jroperly be regarded as belonging to the joint family,

Katyayana’ s definition of “  aoquisition through learning which is not partiei- 
pable oitad in the Mitatshara [I. 4,8.] is not exhaustive, but illustrative
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3.910 merely. Laolmin K m r  v. B tU  Fratad (1) and PauUem Valoo Chetty 
V. Imdiem Sooryal Chetty (2) referred to.

T h is  was a suit for partition, of joint family property. The 
defence was that the plaintiffs were in possession of property 
which they were bound to brm^ into hotchpot rs part of the 
joint family property, but they had not d o n e  eo. The plain­
tiffs replied that the property referred to was obtained by the 
elder plaintiff by the exercise of his skill as an astrologer, and 
was self-acquired property. The facts of the case are stated at 
acme length in the judgment of the Court.

Dr. Satisli Chcmdrci Banerp  (with him Babu Harendra 
Krishna Mulcerji), for the appellant, contended upon the evi­
dence tbat the family was joint and that even if the plaintiffs 
had, for some reason or other, lived apart, that did nob alter the 
status of the family. The presumption, therefore, was that all 
praperfcj in the possession of the plaintiffs was joint family pro­
perty j Ramraj Mat v. Salih Eai (3). As to nucleus of ancestral 
property there could be no question j Lai Bahadur y. Kanhaiya 
Lai (4). Among unseparated brothers improvement or augmen­
tation o f the common stock by one does not entitle him even to a' 
double share. Mitakshara I , 4, 31. The question then is—May 
whab the plaintiff has acquired by the practice of astrology be 
treated as gains of science ”  within the meaning of Yajnyaval- 
kya’s texts, I.[,118-9 ? Katyayana^s definition o f wealth gained by 
learning and not participable is cited in the Mitakshara (I, 4, 8 ) 

Wealth, gainjpd through science which was acquired from a 
stranger while reeeiving a foreign maintenance, is termed acquisi­
tion through learning. ”  The plaintiff (Ganesh Bat) deposes 
«  My* father gave me education, that is, whatever knowledge I  
Lave, with which I  have all along earned my living, was taught 
by him The wealth which is in dispute, therefore, in this case 
was gained through science which was acquired from the, father 
of the parties at a time when the plaintiff was being maintained 
by his father. There was detriment to the father’s estate, inas­
much as the father maintained the plaintiff and personally 
instructed him at the sacrifice of time and other engagements. All

(1) (1898) I. L. R., 20 AU„ 435. (3) WeeHy Nofcos, 1899, p. 214.
(2) (1877) I. L, K., 1 Mad., 252. (4) (1907) I. L, B., 29
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this has money-valiie j besides, where there has been any detri­
ment to the father’s estate the quantum, of that detriment is 
immafceriai. Moreover, while the plaintiffj Ganesh Dat, had been 
prosecuting his astrologioal studies in comparative solitude, the 
defendant had been maintaining his wife and children at the 
family dwelling house oiit of the patrimony, and “  he who 
maintains the family of a brother studying science shall take, he 
he ever so ignoraat, a share of the wealth gained by science. ”  
Narada X I I I ,  10 (Jolly’s translafcioa, p. 191). Modern oases—• 
the leading authority is Lahshman v. Jamnabai (1)—make a 
distinction between elementary education, which is the necessary 
stepping-stone to the acq^uisition of all science, and instruction in 
the special branch of the science which is the immediate source 
of the gain. But here the plain.tifp himself admits that it was 
special instruction in the science of astrology which he received 
from his father and his entire knowledge of the subject was 
derived from him. The father was a distinguished astrologer, the 
plaintiff has followed the family profession and earnad all that 
he has acquired as an astrologer.

The Hon’ ble Pandit Sundar Lai (with him IVCunshi Gtokvl 
Prasad and Babu [Beni Madhuh Ghosh), for the respondents, 
argued that the evidence proved that the property in dispute 
was the plaintiff’s self-acquisition, acquired by himself without 
detriment to the father’s estate ”  and without using the 
patrimony* ” Mann, IX , 208, Mitakshara, I, 4, 6, 10- Ganesh 
Pat began to live apart when he was fourteen. He could have 
received from his father only rudimentary education. The father 
had incurred no extra expenditure over the son and the son 
acquired profi.cien.cy as an astrologer by his individual exertions 
and amassed a fortume without any assistance from fiis 
younger brother (defendant). The latter, therefore, is not entitled 
to any share in the property in dispute. He cited. Pauliem  v. 
Pavliem  (2), Laohmin K uar v. Debi Prasad (3), Bachcho 
KunwaT v. Dharam Das (4) and Kanhaya Lai v. Zal Bahadur
(S>

Dr. Satish Chandra Banerji replied.
(1) (1883) I, L. E., 6 Bom., 2S5, 240-3, (3) (1898) I. L. B., 20 All., 436.
(2) (1877) I .  L , E „ IgMad., 252, 261. (4) (1906) I. L. R., 28 AU., 847.

(5) Weekly Notes, 1902, p, 20;
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1910 St a n l e y , 0. J. and B a n e e j i , J.— This appeal arises out of a
Duega Dat for partitioiij and the facts shortly are these. Ganesh Dat, 

JosHi one of the plainbiffB  ̂ is the soa oi one,Pandit Bnldeo Dat 3ol.ishij
G a n e s h  D at deoease.l, aud the oljher plaintiff; Kashi Datj is his son. The

josHi. defendaat, Darga Dafcj is the broLher of Ganesh Dai;. Baldeo
Dab died about 26 years ago, leaving his wife and two sons him 
surviving, Gatiesh Dab was at this time about 25 years of age, 
while Durga Dat was a lad of about seven years. Ganesh Dat 
dê ôted himself to the study of astrology^ anl with a view tounin- 
termpted sbudy he, in the lifetime of -his father, withdrew to and 
lived in seclusion in a garden hoasoof the Maharaja of Dtimraon, 
leaving his mother, his wife aud his brother in the ancestral 
house of the family. After his father’s death he lived for several 
years in the same garden iiouse, bub some years ago he built a 
new house and has been living in that house apart from the other 
metnbei'S of the family ever since. Ganesh Dat became a distin- 
guished astrologer and attracucd the attention of notable Indian 
gentlemen, aoaoiigst others. Their Highnesses the Maharajas of 
Benares and Yizianagram and the Eaja of Sarguja and others. 
S'or his services to his clients as an astrologer he received consi­
derable sums of money which were invested in various ways. 
The ancestral property of the family had never been partitioned, 
and the suit out of which this appeal has arisoti was instituted 
by Ganesh Dat and his son for partition of that property. The 
property so sought to be partitioned included a sum of Rs. 5,530, 
deposited by Baldeo Dat in the kothi of Babu Sita Ram Kesho 
Earn, and also a sum of fis. 940 iu deposit in the same kothi, 
alleged to represent money deposited by Ganesh Dat on account 
of income of the village of Kodupur. The defendant in his 
written statemeat alleged that the money deposited in the kothi 
of Babu Sita Earn Kesho Ram, did not belong to Baldeo Dat, 
but formed parb of the estate of nis mother, and that she before 
her death made an oral ŵ ill and thereby gave the money in 
question to the defendant's wife aud gave ornaments equal in 
value to the sum so deposited to the wife of Ganesh Dat. He 
further alleged that Ganesh Dat and he were not separate in 
food, but that on the contrary up to the month of Bhidon 8 cL7n/ha,t 
1964, he and the plaintiff remained jo?nt; and th^busine$s carried
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oa by them was carried on as a joinl} family biisines/, {Jaaesli 
Dat doing all the work as manager of tiis family. H e claimed 
that the moneys received by Ganosh Dat ‘■'.s aretiuHi for Mb servi­
ces as astrologer o.ad the property aoquired wilh. sucli montys 
formed joint faiiiily [noperty and should ba bxougiit into h.otchpot 
in the pardfciori sought to be effected. In a schedule to the 
writ be a statement a large quantity of property is specified 
which the defendant; alleges formed part of the joint family 
property.

The coiirb below held thab the sum deposited in the 
kothl of Babu Sifca Ram, Kesho Ram was ancestral property 
a ad that the defeudaat'a allegation that it was his mother’ s 
stridhan was without foundation, Ifc also held that no will 
was made by the defendant’s mother as alleged, and that the 
allegation that tlie defendant’s mother gave the money in deposit 
to the defendant's wife and jewelry to Gaiiesh Dat’s wife was a 
made-up story. It also held that the old ancestral house and the 
profits of the alluvial lands deposited with Sita Earn and Kesho 
Bam were partible as joint family property. As to the properties 
claimed by the defendant to be anceatralj the conrt below held as to 
some of them that they never existed, and as to those that existed 
that they were acquired after the death of Baldeo Dat by the 
plaintiff Ganeeh Dat alone. As to this last mentioned property 
the court found that it was acquired by Ganesh Dat by his own 
intellectual exertions and as the reward of his services as an 
astrologer. It held that it was fully established beyond possibility 
of contradiction that Gaueah Dat did not have in his possession 
any of the ancestral properties or their income^ or the profits of 
themj that the principal of the money deposited with Sita Ram 
K  esho Kam was still in deposit and the interest was from time to 
time taken and appropriated by the defendant and his mother and 
plaintiff never tonched ifc. The court below further found that as 
to three houses_, which the defendant claimed to be joint family 
property, they were acquired by G-anesh Dab after the death of 
his father and that he paid the consideration for them out of 
his own earnings and that the defendant had no rights to claim 
any share in those houses. A  decree for partition was accordingly 
given for the property found bo be joint ancestral property.

low
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1910 Tlie defendant has preferred this appeal, and the main
PTiBai.D.tir of appeal relied upon before us are that the family was a

JosHi joint family up to Bhadon, Samhat 1964, and that all acquisifcious 
(Jaotbs Dai made by Ganeeh Dat formed part of the joint family property;

JoBHi. that there was a nucleus of family property, and with its aid, it 
should be held, the disputed properties representing the earnings 
of Ganesh Dat were acquired.

The learned advocate for the appellant has laid before us the 
evidence bearing upon the disputed facts in the cas© and we have 
listened to his arguments with attention. The conclusion at which 
we have arrived is that the learned Subordinate Judge rightly 
decided the questions of fact raised in the issues. Av<5 to the alleged 
oral will of the widow'' of Baldeo Dat the defendant has wholly 
failed to prove it. There is likewise no evidence to satisfy U8 
that the widow of Baldeo Dat gave any jewelry to the plaintiff’s 
wife. We are also satisfied as to the correctness of the findings 
in regard to the items of property which, in the opinion of the 
learned Subordinate Judge, were not shown to be in existence.

It only remains to consider the arguments which have been 
advanced in regard to the property which has been found to be 
the separate and self-acquired property o f the plaintiff and there­
fore not liable to partition. The appellant’s allegation is that all 
acquisitions of Ganesh Dat made whilst the family remained joint 
formed joint property of all the members of the family, and as such 
is partible. As to the manner in which these acquisitions were 
made we think that the testimony of the plaintiff is altogether 
reliable. He deposed that at the time of hia father’s death he 
was 27 years of age, whilst his brother Darga Dat was only sis 
years old j that he had been living jointly with his father up to the 
time of his death, and that his father used to supply him with 
food and clothing, but that as he worked as an astrologer 
he used to live apart in the Dumraonwala garden, so that 
nobody might interfere with his work ; that he deposited in 
the kothi of Babu Sita Ram Kesho Ram whatever he earned 
and did not give the same to his father; that his father, 
gave him his education and that whatever knowledge he had 
was acquired from his father; that the agreement between 
him and his father^was that he should not take any share in
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his father’s income and should not) give any o£ his income 1910
to his father: that his mother and Darga Dat coatinued to live  ------ r —. , , DuBQi Dat
in the old ancestral house, and that his father at the time of his J o s h i

deatli had fls. 5,530 in deposit in his name in the kothi of gjutesh Dat 
Babu Sifca Ram, and that he, the witness, had about Ra. 6,000 J'oshi, 
deposited in his own name in the same kothi j that after his 
father’s death, his mother and Durga Dat were maintained out of 
the money of BaldeoBat deposited in the kothi of Babu SitaEarn, 
and that he, the plaintiff, did not support his mother or Durga 
Dat, or furnish them with funds • that he purchased a house at 
an auctioa sale about 24 years ago and subsequently rebuilt it̂  
and after the buildiug was completed he lived in it| that his 
father supported his wife as long as he lived ■ that after his death 
she went to her parent’s hou ê in the Alwar State until the house 

'^which he had purchased was ready for her use, and that since 
then she has been living with him in that house. He further 
stated that any property which was left by his father was in the 
possession of the defendant. Then he deposed to the building of 
a house described as N’o. 73 with his own money and also to the 
purchase of a house bearing the No. 72 in the name of his son, 
and another house bearing the No. 107 in his own name. He 
also stated that he had in deposit with the Bank of Bengal a sum 
of Es. 7,000, also a sum of Rs. 6,000 in deposit with Babu Naren- 
dra Bahadur, and a sum of Rs. 2,000 lent to one Babu Chunnu 
Lai I that these and other moneys to which he refers, the details 
of which it is unnecessary to give, exclusively, belonged to him 
and represented his earnings. The defendant never^ he said, gave 
him any help in his work as astrologer, nor did he help him in any 
way in connection with the houses which he built, and the land 
which was granted to him by the Maharaja of Benares, was grant- 
ed to him personally. I t  is apparent from the evidence that the 
plaintiff acc[uired the confidence of the public as an astrologer and 
by his unaided efiorts was able to amass a considerable sum of 
money representing his exclusive earnings. It is also clear that 
this money was obtained .without detriment to the family {>roperty.
!3?te plaintiff, as he says, no doubt obtained his elementary edu­
cation inastology from his father, tut no money o f the family 
was expended on that education.

41
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1910 On tlie question as to what are self-acquisitions Manu lays
Dtjbqa Dat” the general rule that what a brother has acquired by

JosHi labour or skill without using the patrimony he shall not give up 
Gi-tTOSBDiT without his assent, for it was gained by his own exertion (Manu, 

JosjEtT. ix ^  clauses 206 to 209). In  the Mitakshara the following rule 
is laid down;— Whatever else is acquired by the co-parcener 
himself without detriment to the fathers estate, as a present from a 
friend, or gift at nuptials does not appertain to the heirs ”  
(Chapter I, section 4, clause 118). This rule is explained by 
V i panes vara to mean that the phrase anything acquired by 
himself without detriment to the father’s estate must be every­
where understood, and it is thus connected with each member of 
lihe sentencej namely, what is obtained from a friend without 
detriment to the paternal estate, what is received in marriage 
without waste of the patrimony | what is redeemed of the heredi­
tary estate without expenditure o f ancestral property ; what ia 
gained by science without ose of the father’s gooSs.̂  ̂ The learned 
advocate for the appellant relied upon the definition given by 
Eatyayana of wealth which is not participable, gained by learn­
ing, thus;— Wealth gained through science which was acquired 
from a stranger while receiving a foreign maintenance is termed 
acquisition through learning,”  and he contended ■ that inasmuch 
as the plaintiff Ganesh Dat did not acquire his knowledge of 
astrology from a stranger while receiving a foreign maintenance, 
but from his father, his earnings as an astrologer could not be 
regarded as acquired without detriment to his father^s estate. 
He also contended that the learning which the plaintiff received 
from his father had a money value, and that this fact must be 
taken into account. W e are not prepared to hold that the defini­
tion of wealth which is not participable ”  given by Katyayana 
is exhaustive. It appears to us to be illustrative merely. Mr. 
Ghose in his work on the principles of Hindu law, dealing with 
the rules laid down by Manu, Narada, Vishnu, Katyayana 
and Yajnavalkya, also mentions the definition of Katyayaha 
and passes this comment upon i t :—“ He defined gains of science  ̂
‘ as what is gained by one educated whilst supported by a stran-,. 
ger.  ̂ He probably meant to emphasize the rule o f Naradaj 
but he says nothing abo^t it. He only says that in the case o f  a

812 THE INDIAN LAW EEP0ET8, [VOL. X X X II.



person trained in arms by his father or brothers  ̂ the ’ gains of Ins jgio
valour are divisible among the family according to Vrihaspabi, duhga Dai 
In  the text of Katyayana on the subject we find him quoting Joshi

authority for his position. Unfortunately we do not possess Gax̂ bsh Dat 
the texts which were probably before him.”  Later on he says;— Joshi.

“  From the above it is tolerably clear that the rule of Manu 
as modified by Narad a, agreeing as it does with tbat o f  VishnUj 
Gautama and Yajuavalkya, is the law governing self-acquisitioDSj 

including gains of learning, and tbat it is a simple rule consonant 
with rea?oning and natural justice,” (2nd edition, pages 520  ̂521j 
522). At the age of four been, the plaintiff left his father’s house 
and from the evidence we gather that any education which 
he received from his father was such elementary education as 
'a boy of tender years could imbibe. In regard to advanced 
education in  the science o f astrology he was a self-taught man.
In, the case of Lachmin Kuar v. Dehi Prasad (1) the facts were 
these: three brothers, Ram Narain, Sheo Narain and Jai Narain, 
whose ancestral home was at Bilar in the Cawnpore district, went 
out into the world and obtained employment in the Commissariat 
department, and in the course of time each acc^uired considerable 
wealth. They were not shown to have had any assistance from 
the joint family funds except in their support in early years and 
rudimentary education. It was not shown that any money was 
raised on the ancestral house to start any of them in life. They 
did not work jointly and no one of them was shown to have 
had any concern with the savings and accumulations of the 
other brothers. The question before the Court was whether 
the savings and accumulations of one of the brothers formed 
joint family property, and it was eon tended in support of 
the affirmative that Sheo Narain was educated when a boy 
at the family expense, and that, therefore, his subsequent 
earnings and accumulations should be treated as joint family 
property. BurMtt and Dillon, repelled this contention and 
referredto the observations of their Lordships of the Privy Council 
in PaiiUem Valoo Ohetty v. PauUem Sooryah Gh&tty (2), in the 
course of which a similar contention was stated to be “  a some 
what startling proposition of law.̂  ̂ They held that the fruits

V o l . X X X II. ]  i l l a h a e a d  se b ie s . 313
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1910 of an ordinary elementary education could not be regarded as 
Duksa dat gains of science acquired at fclie expense of ancestral wealth.

JosHi In view of the fact that no portion of the joint family pro-
Gahbsh Dat periy, be it principal or interest, 'was spent upon the plaintiff^s 

JosHi. education  ̂and that he lived separate and aparb from the family and
aoq̂ uired his skill in astrology by his own unaided efforts, %ve are 
of opinion that his earnings cannot properly be regarded as be­
longing to the joint family. The joint estate suffered no detri­
ment by the education given to the plaintiff by his father, and 
it would, we thinkj be unduly extending the rule laid down by 
Hindu law-givers if we were to hold that th e earnings of the 
plaintiff as an asfcrologer under the circumstances of this case are 
partible amongst the members o'f the family. We thiuk that the 
view of the court below upon this question is correct and'~w-&- 
dismiss the appeal with costs.

Ajp'peal dismissed.

1910.
Pelruary 4,

S efore Mr, JusUee Eioliaris and Mr, Justice Tudhalh 
D U L A B I (PiiAiNOttE'E') M U Ii G H A N D  ahd o th bes (D be 'e k d a n ts).®

Act (Local)  No. I I  o f  1901, ( Agra, Tenanoy Act) ,  seotian 23 ~Oocupanoy 
holding—Suocession^Sindu law.

An ocoupancy tonaat died before tlie ooniiug into oporaition of the Agra 
Tenancy Act leaving iiwo daugbtors, one indigent and tlie otiier rich, and Was 
Bucceedod by the former. After the Tenancy Act came into operation the indi- 
geat daughter died. Seld  that the rich daughter was entitled to inherit the 
holding upon the death of her sister in preference to the latter’s son ; her right, 
%vhich had accrued on the death of her father,; having been merely postponed 
during the lifetime of the indigent daughter.

T h e  facts of th is case were as follows:—
On^ Tbakmi, an occupancy tenant, died twenty-five years 

before this suit leaving two daughters; named Musammat Shibbo 
and Musammat Dulaii, Musammat Shibbo the indigent daughter 
succeeded according to the Hindu Law. Musammat Shibbo died 
in 1906. Musammat Dulari, her sister, brought this suit against 
the defendants, the sons of Musammat Shibbo, "Xhe defence was 
that section 22 of the new Agra Tenancy Act applied. The court 
of iirsti instance decreed the suit in part. The lower appellate

* Second No, 951 of 1908 from a dcoreo of Muhammad Muharak
Husain, Subordinate Judge of Shahjahanpm', dated the 10th of July 1908, miev- 
sing a decree of Kanhaya Lai, Munsif of Shahjahanpur, dated the 14th of January 
1908.


