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delay. Their Lordships of the Privy Council held. that the suit
being one in which the cause of action did not survive against
the remaining respondent, the appeal abated. Applying this
ruling to the present case,it is quite clear that as no representa-
tives were brought on the record in the place of Nunhu the
appeal abated. In our jndgement the decree swhich was passed on
“the 156th of April, 1907, was not capable of being executed either
against the surviving judgement-debtors or the representatives of
Nanhu, The present application fails and is dismissed with
costS. |

In the appeal, the following judgement of the Court was
delivered s=—

For the reasons given in our judgement on the application of
Sadarath Rai for review of judgement weallow this appeal and
set aside the orders of both the courts below so faras they refuse
to restore the property to the judgement-debters on the condition
that Tmemuddin and Karimuddin do first vepay the amount of
money received by them from the decree-holder. The appellanis
will have their costs.

Application for review dismissed.
Appeal decresd.

Before Sir John Stanley, Knight, Chief Justics, and My. Justica
Banerji.
DURGA DAT JOSHI (Duroxpams) ». GANBESH DAT JOSEI ixp
ANOTHER (P LaINTIFFS)*

Hindu law ~ Iitakshara — Partition — Self-acquired property — Gains of
scignoe—dstrology —Tarnings made by unaided efforts soithout detriment
to the family property.

In 2 joint Hindu family governed by the Mitakshara one of the sons obtained
cerfain elementary education in astrology from his father, bub no money of the
family was expended on that education. While gtill guite young this son
coased to live with the rest of the family ; continued his studies in astrology
on his own aceount, and ultimately managed, by tho esercise of his sgkill as an
astrologer, to aequire a considerable sum of money without detriment to the
faomily property. Held that this monoy was his self-acquisition and could not
properly be regarded as belonging to the joint family.

Eatyayana's definition of ¢ acquisition through learning which is not partici-

. pable " bited in the Mitakshara [I. 48.] is not exhaustive, but illustrative

% T'irst Appeal No. 281 of 1908 from a decreo of Aziz-ur-Rahman, Subordinate
. Judge of Benares, dated the 1st of July 1908,
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mevely, Lackmin Kuar v. Debi Prassd (1) and Pauliom Valoo Chetly
v. Pauliem Soorgah Chetty (2) referred fo,

Ty1s was o suit for partition of joint family property. The
defence was that the plaintiffs were in possession of property
which they were bound to bring into hotchpot as part of the
joint family property, but they bad not done so. The plain-
tiffs replied that the property referred to was obtained by the
elder plaintiff by the exercise of his ckill as an astrologer, and
was self-acquired property. The facts of the ease are stated at
some length in the judgment of the Court.

Dr. Sutish Chandre Banerjr (with him Babu Harendra
Krishna Mukerjs), for the appellant, contended upon the evi-
denco that the family was joint and that even if the plaintiffs
had, for some reason or other, lived apart, that did nob alter the
status of the family. The presumption, therefore, was that all
property in the possession of the plaintiffs was joint family pro-
perty ; Ramrag Rat v. Salik Rai (3). As to nucleus of ancestral
property there could be no question ; Zal Bahadur v. Roamhaiya
Lal (4). Among unseparated brothers improvement or augmen-
tation of the common stock by one does not entitle him even to a
double share. Mitakshara I, 4, 31. The question then is—May
what the plaintifff has acquired by the practice of astrology be
treated as ¢ gains of science ” within the meaning of Yajnyaval-
kya's texts, T1,118-9 ? Katyayana’s definition of wealth gained by
learning and net participable is cited in the Mitakshara (I, 4, 8) 1~
« Wealth, gaingd through seience which was acquired from a
stranger while receiving a foreign maintenance, is termed acquisi-
tion throngh learning. 77 The plaintiff (Ganesh Dat) deposes :—
« My father gave me education, that is, whatever knowledge I
have, with which I have all along earned my living, was tanght
by him . The wealth which is in dispute, therefore, in this case
was gained through science which was acquired from the father
of the parties at a time when the plaintiff’ was being maintained
by bis father. There was detriment to the father’s estate, inas-
much as the father mainiained the plaintiff and personally
instructed him at the sacrifice of time and other engagements, All

(1) (1898) I. I. B., 20 All, 435, (3) Weskly Notes, 1899, p, 214,
) fww) 1L B, 1Mad, 255 (4) (1907) L T, K., 20 AL, 24,
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this has money-value ; besides, where there has been any detri-
ment to the father’s estate the quantum of that detriment is
immaterial. Moreover, while the plaintiff, Ganesh Dat, had been
prosecuting his astrologioal studies in comparative solitude, the
defendant had been maintaining his wife and children at the
family dwelling house out of the patrimony, and “he who
maintains the family of 8 brother studying science shall take, be
he ever so ignorant, a share of the wealth gained by science. ”

Narada X[1I, 10 (Jolly’s translation, p. 191). Modern cases— -

the leading authorityis Lakshman v, Jumnabai (1)—make a
distinction between elementary education, which is the necessary
stepping-stone to the acquisition of all science, and instruction in
the special branch of the seience which is the immediate source
of the gain. But here the plaintiff himself admits that it was
special instruetion in the science of astrology which he received
from his father and his entire knowledge of the subject was
derived from him. The father was a distinguished astrologer, the

_plaintiff has followed the family profession and earned all that
he has acquired as an astrologer,

The Hon’ble Pandit Sundar Lal (with him Munshi Gokul
Prasad and Babu Beni Madhub Ghosh), for the respondents,
argued that the evidence proved that the properfy in dispute
was the plaintiff’s self-acquisition, ¢ acquired by himself without
detriment to the father’s estate” and ¢ without using the
patrimony: ¥ Manma, IX, 208, Mitakshara, I, 4, 6, 10. Ganesh
Dat began to live apart when he was fourteen, He could have
received from hiz father only rudimentary education, The father
had incarred no extra expenditure over the son and the son
acquired proficiency as an astrologer by his individual exertions
and amassed a fortume without any assistance from his
younger brother (defendant). The latter, therefore, is not entitled
to any share in the property in dispute. He cited Pauliem v.
Pauliem (2), Lachmin Kuar v. Debi Prasad (3), Bachcho
Kunwar v. Dharam Das (4) and Kanhaya Lal v. Lal Bohadwr
() |

Dr. Satish Chamdra Banerjireplied.
(1) (1882) I T B, 6 Bom, 236, 240-3.  (3) (1898) I. Jg .:%., 20 All, 435.

(2) (1877) 1. Ly R,, 1fMad., 233, 261, (4) (1906) 1, 98 AlL, 847,
(5) Weskly Notes, 1902, p, 20,
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Sranuey, C, J. and BANgRy1, J—This appeal arises out of g,
suit for partition, and the facts shortly are these, Ganesh Dap,
one of the plaintiffy, is the son of one Pundit Baldeo Dat Jotishi,
deceasel, and the other plaintiff, Kashi Dat, is his son. The
defendant, Darga Dab, is the brother of Gaunesh Dab. Baldeo
Dat died about 26 years ago, leaving his wife and two sons him
surviving, Ganesh Dat was at this time about 25 years of age,
while Durga Dat was alad of about seven years. Ganesh Dat
devoted himself to the study of astrology, anl with a view tounin-
terrupted study he, in the lifetime of -his father, withdrew to and
lived in seclusion in a garden house of the Malharajo of Dumraon,
leaving his mother, his wife and his brother in the anceshral
house of the family. After his father’s death he lived for several
years in the same garden house, bub some years ago he built 2
new honse and has been living in that house apart from the other
members of the family ever since. Ganesh Dal became a distin-
guished asirologer and attracted the attention of notable Indian
gentlemen, amongst others, Their Highnesses the Maharajas of
Benares and Vizianagram and the Raja of Sarguja and others.
TFor hisservices to his clients as an astrologer he received consi-
derable sums of money which were invested in various ways.
The ancestral property of the fumily had never been partitioned,
and the suit out of which this appeal has arvisen was instituted
by Ganesh Dat and his son for pattition of that property. The
property so sought to be partitioned included a sum of Rs. 5,530,
deposited by Baldeo Dat in the kothi of Babu Sita Ram Kesho
Ram, and also a sum of Rs. 940 in deposit in the same kothi,
alleged to represent money deposited by Ganesh Dat on account
of income of the village of Kodupur. The defendant in his
written statement alleged that the money deposited in the kothi
of Babu Sita Ram Kesho Ram, did not belong to Baldes Dat,
but formed part of the estate of nis mother, and that she before
her death made an oral will and thereby gave the money in
question to the defendant’s wife and gave ornaments equal in
value to the sum so deposited to the wife of Ganesh Dat. He
further alleged that Ganesh Dat and he were not sepatate in
food, hut that on the contrary up to the month of Bhadon Swmbat
1964, he and the plaintiff remained joint ; and the business carried
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on by them was carried on as a joint family business, Ganesh
Dat doing all the work as manager of the family. He claimed
that the moneys rzceived by Ganesh Dat =g a return for his servi-
ces as astrologer ead the properly acquired with such moneys
formed joint family jroperty and should be bronght into hotchpos
in the partition sought to be effected. In a schedule to the
writien statement a large quantity of property is specified
which the defendant alleges formed part of the joint family
property.

The court below held thab the saum deposited in the
kothi of Babu Sita Ram, Kesho Ram was ancestral property
and tha% the defendant’s allezation that it was his mother’s
stridham was without foundation. Ii also held that no will
- was made by the defendaunt’s mother as alleged, and that the
allegation that the defendant’s mother gave the money in deposit
to the defendant’s wife and jewelry to Ganesh Dat’s wife was a
made-up story. It also held that the old ancestral house and the
profits of the alluvial lands deposited with Sita Ram and Kesho
Ram were partible as joint family property. As to the properties
claimed by the defendant to be ancestral, the court helow held as to
some of them that they never existed, and as to those that existed
that they were acquired after the death of Baldeo Dat by the
plaintiff Ganesh Dat alone. As to this last mentioned property
the court found that it was acquired by Ganesh Dat by his own
intellectual exertions and as the reward of his services as an
astrologer, It held that it was fully established beyond possibility
of contradiction that Gauesh Dat did not have in his possession
any of the ancestral properties or their income, or the profits of
them; that the principal of the money deposited with Sita Ram
K esho Ram was still in deposit aud the interest was from time to
time iaken and appropriated by the defendant and his mother and
plaintiff never touched it. The court below further found that as
to three houses, which the defendant claimed to be joint family
property, they were acquired by Ganesh Dat after the death of
his father and that ha paid the consideration for them out of
his own earnings and that the defendant had no right to claim
any share in those houses. A decree for partition was accordingly
given for the property found to be joint ancestral property.
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The defendant has preferred this appeal, and the main
grounds of appeal relied upon before us are that the family was a
joint family up to Bhadon, Sumbat 1964, and that all acquisitions
made by Ganesh Dat formed part of the joint family property;
that there was a nucleus of family property, and with its aid, it
should be held, the disputed properties representing the earnings
of Ganesh Dat were acquired.

The learned advocate for the appellans has laid before us the
evidence bearing upen the disputed facts in the caseand wehave
listened to his arguments with attention, The conclusion at which
we have arrived ig that the learned Subordinate Judge rightly
decided the questions of fact raised in the issues. As to the alleged
oral will of the widow of Baldeo Dat the defendant has wholly
failed to prove it. There is likewise noevidence to satisfy us
that the widow of Baldeo Datb gave any jewelry to the plaintiff's
wife. We are also satisfied as to the correctness of the findings
in regard to the items of property which, in the opinion of the
learned Subordinate Judge, were not shown to be in existence,

1t only remains to consider the arguments which have been
advanced in regard to the property which has been found to be
the separate and self-acquired property of the plaintiff and there-
fore not liable to partition. The appellant’s allegation is that all
acquisitions of Ganesh Dat made whilst the {family remained joint
formed joint property of all the members of the family, and assuch
ispartible. As to the manner in which these acquisitions were
made we think that the testimony of the plaintiff is altogether
relinble. He deposed that at the time of his father’s death he
was 27 years of age, whilst his hrother Durga Dat was ouly six
years old ; that he had been living jointly withhis father up to the
time of his death, and that his father used to supply him with
food and clothing, but that as he worked as an astrologer
he nsed lo live apart in the Dumraonwala garden, go that
nobody might interfere with his work ; that he deposited in
the kothi of Babu Sita Ram Kesho Ram whatever he earned .
and did not give the same to his father; that his father
gave him his education and that whatever knowledge he had |
was acquived from his father; that the agreement between
him and his father was that he should not take any share in
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his father’s income and should not give any of his income
to his father ; that his mother and Durga Dat continued to live
in the old ancestral house, and that his father at the time of his
death had £Rs. 5,530 in deposit in his name in the kothi of
Babu Sita Ram, and that he, the witness, had about Rs. 6,000
deposited in his own name in the same kothi; that after his
father’s death his mother and Durga Dat were maintained out of
the money of Baldeo Dat deposited in the kothi of Babu Sita Ram,
and that he, the plaintiff, did not support his mother or Durga
Dat, or furnish them with fuads; that he purchased a house at
an auction sale about 24 years ago and subsequently rebuilt it,
and after the building was completed he lived in it; that his
father supported his wife as long as he lived ; that after his death
" she went to her parent’s house in the Alwar State until the house
“which he had purchased was ready for her use, and that since
then she has been living with him in that house. He further
stated that any property which was left by his father was in the
possession of the defendant. Then he deposed to the building of
a house described as No, 73 with his own money and also to the
purchase of & house bearing the No. 72 in the name of his son,
and another house bearing the No, 107 in his own name. He
aleo stated that he had in deposit with the Bank of Bengal a sum
of Rs. 7,000, also & sum of Rs. 6,000 in deposit with Babu Naren-
dra Bahadur, and a sum of Rs. 2,000 lent to one Babu Chunnu
Lal ; that these and other moneys to which he refers, the details
of which it is unnecessary to give, exclusively. belonged to him
and represented his earnings. The defendant never, hesaid, gave
him any help in his work as ‘astrologer, nor did he help him in any
way in eonnection with the houses which he built, and the land
which was granted to him by the Mabaraja of Benares, was grant-
ed to him personally. It is apparent from the evidence that the

plaintiff acquired the confidence of the public as an astrologer and

by his unaided efforts was able to amass a considerable sum of
money representing his exclusive earmings. Itis also clear that
this money was obtained without detriment to the family property.
Fhe plaintiff, as he says, no doubt obtained his elementary edu-

cation in astology from his father, kut no money of the family

was expended on that edscabion.
41
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On the question as to what are self-acquisitions Manu lays
down the general rule that ¢ what a brother has acquired by
labour or skill without using the patrimony he shall not give up
without his assent, for it was gained by his own exertion”” (Manu,
IX, clauses 206 to 209). In the Mitakshara the following rule
is laid down :—‘ Whatever else is acquircd by the co-parcener
himself without detriment to the father’s estate, as a present froma
friend, or gift ab nuptials does not appertain to the heirs”
(Chapter I, section 4, clause 118). This rule is explained by
Vijnanesvara to mean that the phrasc “ anything acquired by
himself without detriment to the father’s estate > must be every-
where understood, and it is thus connected with each member of
she sentcnce, namely, ¢ what is obtained from a friend without
detriment to the paternal estate, what is received in marriage
without waste of the patrimony ; what is redeemed of the heredi-
tary estate without expenditure of ancestral property ; what is
gained by science without use of the father’s goods.”” The learned
advocate for the appellant relied upon the definition given by
Katyayana of wealth which isnot participable, gained by learn-
ing, thus :— Wealth gained through science which was acquired
from a stranger while receiving a foreign maintenance is termed
acquisition through learning,” and he contended . that inasmuch
as the plaintiff Ganesh Dat did not acquire his knowledge of
astrology from a stranger while receiving a foreign maintenance,
but from his father, his earnings as an astrologer could not be
regarded as acquired without detriment to his father’s estate.
He also contended that the learning which the plaintiff received
from his father had a moncy value, and that this fact must be
taken into account. 'We are not prepared tohold that the defini-
tion of ¢ wealth which is not participable ” given by Katyayana
is exhaustive, It appears to usto be illustrative merely. Mr.
Ghose in his work on the principles of Hindu law, dealing with
the rules laid down by Manu, Narada, Vishnu, Katyayana,
and Yajnavalkya, also mentions the definition of Katyayana
and passes this comment upon it :—¢¢ He defined gains of science
‘as what is gained by one educated whilst supported by a strane
ger” He probably meant to emphasize the rule of Narada,
but he says nothing aboyt it. He only says that in the case of a
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person trained in arms by his father or brothers, the 'gains of his
valour are divisible among the family according to Vrihaspati,
In the text of Katyayana on the subject we find him quoting
authority for his position. Unfortunately we do not possess
the texts which were probably before him.” Later ou hesays:—
“From the above itis tolerably clear that the rule of Manu
as modified by Narada, agreeing as it does with that of Vishnu,
Gautama and Yajoavalkys, is the law governing self-acquisitions,
including gains of learning, and that it is a simple rule consonant
with reasoning and natural justice.,” (2nd edition, pages 520, 521,
522), At the age of fourbeen, the plaintiff left his father’s house
and from the evidence we gather that any education which
he received from his father was such elementary education as
‘a boy of tender years could imbibe. In regard to advanced
education in the science of astrology he was a self-taught man.
In the case of Lachmin Kwar v. Debi Prasad (1) the facts were
these: three brothers, Ram Narain, Sheo Narain and Jai Narain,
whose ancestral home was at Bilar in the Cawnpore district, went
out into the world and obtained employment in the Commissariat
department, and in the course of time each acquired considerable
wealth, They were not shown to have had any assistance from
the joint family funds except in their support in early years and
rudimentary education. It was not shown that any money was
raised on the ancestral house to start any of them in life. They
'did not work joinfly and no one of them was shown to have
had any comcern with the savings and accumulations of the
other brothers. The question before the Court was whether
the savings and accumulations of one of the brothers formed
joint family property, and it was contended in support of
the affirmative that Sheo Narain was educated when a boy
at the family expense, and that, therefore, his subsequent
earnings and accumulations should be treated as joint family
property. Burkits and Dillon, JJ,, repelled this contention and
referred to the observations of their Lordships of the Privy Council
in Pauliem Valoo Chetéy v. Pauliem Sooryah Chetty (2), in the
course of which a similar contention was stated to be ¢ a some

what startling proposition of law.” They held that the fruits

{1) (1898) L. L. B, 20 AN, 435,  (2) (1877) L L R,, 1 Mad., 252,
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of an ordinary elementary education could not be regarded as
the gains of science acquired at the expense of ancestral wealth,
Tu view of the fact that no portion of the joint family pro-

perly, be it principal or interest, was spent upon the plaintiff's
education, and that he lived separate and apart from the family and
acquired his skill in astrology by his own unaided efforts, we are
of opinion that his earnings caunot properly be regarded as be-
longing to the joint family, The joint estate suffered no detri-
ment by the education given to the plaintiff by his father, and
it would, we think, be unduly extending the rule laid down by
Hindu law-givers if we were to hold that the earnings of the
plaintiff as an astrologer under the circumstances of this case are
partible amongst the members of the family. We think that the
view of the court below upon this question is correet and-we-
dismiss the appeal with costs,

Appeal dismissed.

Before My, Justice Richards and My, Justice Tudball.
DULARI (Prarnmire) o. MUL CHAND inp orEERs (DEFENDANTS).®
Aot (Loeal) No. IT of 1901 ( dgra Tenancy det), section 22 ~Occupancy
koldin g—Ruccession—Hindu law.

An ccoupancy tenant died before the coming into operation of the Agra
Tenancy Act leaving two daughtors, one indigent and the other rich, and was
gucceeded by the former, After the Tenancy Act came into operation the indi-
gent daughter died, Held that the rich doughter was entitled to inherit the
holding upon tha death of her sister in preference to the latter’s son ; her right,
which had acorued on the death of her father; having beon merely posbponed
during the lfetime of the indigent daughter,

THE facts of this case were as follows :—

Ong Thakuri, an oecupancy tenant, died twenty-five years
before this suit leaving two daughters; named Musammat Shibbo
and Musammat Dulari. Musammat Shibbo the indigent daughter
suceeeded according tothe Hindu Law, Musammat Shibbo died
in 1906. Musammat Dulari, her sister, brought this suit against
the defendants, the sons of Musammat Shibbo, The defence was
that section 22 of the new Agra Tenancy Act applied. The court
of first instance decreed the suit in part. "The lower appellate

*Becond Appeal No, 951 of 1908 {rom s deorce of Muhammad Mubarak
Husain, Subordinate Judge of Shahjahanpur, dated the 10ih of July 1908, rever-
sing & decree of Kanhaya Lal, Munsif of Bhahjahanpur, dated the 14th of January
1908,



