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GlirJata Eazzak their guardian ad litem. The order is on the 
record and ifc must be presumed, in the absence of evidence to 
the contrary, that everything xras regularly and properly done.

The case that was referred to o f Walian v. BcinJce Behari 
Pershad Svngh (1) is really a much stronger case, because there 
the person who acted as guardian ad litem was not formally 
appointed, b u t he was recognised as guardian ad litem by the 
Court in the progress o f the suit, and it was held by this Board 
that after that recognition it too late to dispute his appoint­
ment.

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed. The respondents must pay 
the costs of the appeal.

Appeal allowed. 
Solicitors for the appellants:—Barrow, Rogers & Nevill, 
Solicitors for the respondents ;— T. L. Wilson & Go.

J. V . W.

B B I J  N A R A .I H  ( D e o r b e - s o l m b ! )  o . T E J B A L  E I K K i M  B A H A D U R  (J u d q h -

meht-debiob.)
[On a p p e a l f ro m  th e  H i g l i  C o u r t  of J u d ic a tu re  a t  A lla h a b a d .]

Decree—Amendment or alteration o f  decree-—Amendment ly  S'ulordinaie J'udge 
o f  Ms decree a fiet it had ieen a’fftrmed ly  Siffh Court on d^^eal—’JFuture 
interest $tmek out o f  deoree not hein  ̂ in aeeordanoe mfh ywdgemeni— 
Amendment limited to one decree-holier o f  joint decree on to Sigh
Court— Civil Frooedtcre Code (̂ 188 2 )section» 206—209.
A ioint and several mortgage decree passed by tlie ooutt of ' a Subotdinat© 

Judge under section 88 of the Transfer of Property Act {IV of 1882), which gave 
future interest on the amount decreed, was affirmed on appeal by the High Oourt. 
Subsequently, on the application of the iudgement-debtor (the respondent, who 
had deposited in the court the whole amount due under the decree, inoluding 
future interest) the Subordinate Judge, notwithstanding objections ty  thedeores- 
holders, amended his decree by striking out the future interest on the ground 
that such interest was not in acoordance with the judgement on which the decree 
was based. The decree-holders ( the appellant and another who wag a transferee 
of the original deoree-holders) made separate applications to the High Oourt for 
revision of the Subordinate Judge’ s order. On the application of the transferee 
decree-holder a Bench of the High Oourt held that the Subordinate Judge had no 
jurisdiction to amend a decree whioh had been a£6.rmed by the High Court, and 
set aside his order, but only so far as it afieoted the transferee deoree-holder. On
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the appellant̂ Q application the same Bencli held that under the ciroumatancea it 
was not a casG in which they ought to exercise theix discretionary power of 
revision.

JSeld by the Judicial Goramittee that if the order of amendmenb was with­
out jurisdiction as altering a decree after it had been amended on appeal, the 
alteration was equally ineffeotual in the appellant’s case as in the case of the 
other deorea-holder, and should not have been allowed to stand; and the appeal 
was therefore decreed.

A p p ea l from a jadgement and decree (23rd Februray 1905) of 
the High Court at Allahabad which rejected aa application made 
by the appellant for revision o f an order (11th June 1904) passed 
by the Subordinate Judge o f  Moradabad amending a decree of 
his court of SQth January 1901.

The main facts necessary for the determination of this appeal 
are set out in the Judgement of their Lordships of the Judicial 
Committee. The decree amended by the Subordinate Judge wjis 
a mortgage decree under section 88 of the Transfer of Property 
Act ( IV  of 1882). A  decree absolute follow ing thereon had 
been made on 6th October 1901 under section 89 of the same Act, 
and the decree of 30th January 1901 had been affirmed by the 
High Court on appeal on 1st December 1902.

The application for amendment was made by the respondent 
(the mortgagor and jadgement-debtor in the litigation) on the 
ground that whereas the judgement of 30th January 1901 gave to 
the mortgagee no interest pendente Ute or future interest, the 
decree based on it allowed such interest making the total amount 
due under the decree about Es. 19,000 more than it should have 
been under the terms of the judgement.

On the application the Subordinate Judge held that section 
209 of the Civil Procedure Code (which it was contended for the 
deeree-holders allowed the awarding o f interest in the decree 
notwithstanding that the judgement was silent about such interest) 
was not applicable on the ground that a mortgage decree was not 
a decree for m o n e y a n d  that the cases deciding that when a 
decree is affirmed on appeal the only decree which can be amend­
ed is the decree to be executed, and the decree lo be executed is 
the decree o f the appellate court/^ were distinguishable from the 
present case. He concluded as follows i—

** Unlike the above oases the deeree-holders in the case before me applifed for 
a decree under seotioa 89 of Act IT of 1882 on the basis [of the original decree
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under section 88 of Act IV of 1882, dated 30tli January IQOlj andliEkTing obtained 
the decree under section 89 of ti.a Act, they went on executing the deoxea of thia 
Court until on account of the hypothecated property being ancestral the execu­
tion proceedings in connection with the sale of the said property TOre transferred 
to the Oollector of Bijnor on SOfch November, 1901, and again on the 30th Baptem- 
ber 1902, while the appeals of the parties from the said original decree were still 
pending in the High Court, The High Court’s judgements and decrees in appeal 
which were delivered and passed on the 1st Deoemlber 1902, contained not the 
least mention of interest pending litigation or future interest, and it does not 
appear that the High Court’s decree in appeal was ever executed or even men­
tioned in any proceeding connected with execution o£ decree, I therefore thi-nlf 
that as the decree-holders in this ease esecuted the ori^nal decree passed by 
this Court after obtaining a decree under section 89 of Act IV of IB82 on the 
basis of the said decree while the appeals from the said decree were pending 
in the High Court, and the High Court’s decree was not executed by the decree- 
holders even after it was passed on the 1st December 1902, the judgement-debtors 
present application for amendment of the original decrees under sections 88 and 
89 is maintainable in thia Court, and I can amend them on the application of tie 
judgement-debtor, and the abovementioned rulings oited by the deoree-holders’ 
pleader are not applicable to the present application for aaaendment of the 
decree."

The order was that the decree be amended in this way, that 
the sums of money on acooont of interesb pendente lite and future 
interest be struck out from the said decrees and deducted from the 
whole amount declared as due under them.,”

As the decree-holder Lachman Das was only a transferee of 
the original decree-holders, and not a party to the original decree, 
two separate applications were made by Brij Narain and Lach­
man Das to the High. Court for revision o f the Subordinate Judge’s 
order.

The High Court (K n o x  and Aikman, JJ.) in Lachman Das’ 
application said :— ■

« The order, the revision of which is asked for, is an order passed by the 
Subordinate Judge of Moradabad amending a deoree of hia court. Preyioua 
to tha order of amendment the decree had been affirmed oa appeal by thia 
court.

“ The Subordinate Judge had therefore no jurisdiction to amencl, aide the 
I ’uU Bench decisions of this court MuJiammaS Bnlaiman Khm v. MvJtammfid 
Yar Khan {\) MMhammaA Sulaimm Khan v. FaUma (2). We therefore 
allow the application and set aside the order amending the deoree, but only so far 
aa it afiects the interests of the applicant, Lachman Das,*’

In  the matter of the application of the appellant Brij Narain 
they were o f opinion that looking to all the circumstances o f  the

(1) (1888) I. L. R., 11 All., 267. (3) (1889) I. L. B», 11 AIL, 3141
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l&lO case it was npt one in which they ought to exercise  their disore* 
BBi;r NabLin pow er in  rev is ion : they  therefore re je cted  the application .

V. On this appeal; which was heard ex
b S S  DeGru,yther^ K .  G ., and M oss  for the appellant contended

Babadto. that having found that the order of the Subordinate Judge was 
made without jurisdiction the High Court was wrong in setting 
it aside only so far as it concerned Lachman Das, That oourfc 
should have declared it inoperative altogether^ and against all 
persona whom it purportedjto aftecfc. The order was one relating to 
a joint and several decree in favour of all the decree-holders, and 
could not properly remain valid as against the appellant, and at 
the same time be set aside so far as it affected the other .decree- 
holders. Eeference was made to Civil Procedure Code (Act X I V 
of 1882) sections 206 and 209; and Maxwell on Statutes, page 335.- 

1910, April l^th.—The judgement of their Lordships was 
delivered by L o e d  C o l l in s  :—

The story out of which the points involved in this appeal arise 
is rather intricate, On the 5th March 1898 the appellant and two 
persons named Kishori Lai and Sri Ram instituted » suit against 
the predecessor in title of the respondent before the Subordinate 
Judge of Moradabad, for the recovery of more than a lakh of 
rupees with future interest, by sale of property mortgaged under 
two documents dated respectively the 11th May and the l3th 
December 1894. On the 6th May 1898, the claim was decreed 
by the First Court, but on appeal to the High Court at Allahabad 
that Court took the view that the learned judge had placed undue 
pressure upon the defendant, who had asked for a postponement 
on the ground of illness, to go on with the case, and aocordingly 
set aside the decree which he had made and remanded the case for 
determination according to law.

On the 30th January 1901, the case came again before the 
Subordinate Judge of Moradabad and resulted in a decree for 
Es. 70,257-14-0, with future interest. Meanwhile Kishori Lai 
and Sri Earn had sold the whole o f their interest in the decree to 
one Lachman Das, to whom the presQnt appellant also transferred 
a part o f his interest as a decree»holder, and the name of Laoh*̂  
man Das was added to the record. From this decree both partial;: 
appealed to the High Court. The High Court dismisgfeS the
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defendant’s appeal, and with a slight modification iiffirmed the 19x0 

decree of the First Court on the cross appeal. B a u  N arain

On the 5th October 1901, on the application of the original ^ ®. 
decree-holders, the First Court made an older absolute for sale of B ik b a m  

the mortgaged property under sections 89 and 93 of the Transfer -̂̂ sadue. 
o f Projjerty Act for the amount decreed, together with future 
interest. Thereafter the present appellant applied to the First 
Court for execution of the said decree, and after certain inter­
mediate proceedings, which it is not necessary to refer to in detail, 
the judgement-debtor on the 21st JSTovember 1903, deposited the 
entire amount due under the decree, with future interest.

On the 9th February 1901, the present respondent, the judge­
ment-debtor, applied to the First Court to amend the said decree 
by striking out so much of it as awarded future interest on the 
amount decreed. In March 1901, petitions objecting to the 
application of the jndgement-debtor on various grounds were filed 
on behalf o f the present appellant and Lachmaa Das. With 
reference to the allegations of the parties, the Subordinate Judge 
framed the following issues for trial:—

1 . Wh.etli.eE tiLQ iu agem en t-d eT itor ’ s a p p lio a t io a  iot a m en clm en t of
decrees is barred by limitatioa ?

2. WiiefheE tlxe said applioation is barred by section 13 of ilia Oivil
Procedure Code ?

8. Wlietli.er the decrees of tMs court under sections 88 and 89 of Act 
17 of 1883! oau "be amenaed bythis oourfcas te^Tiested by tlaa 
iudgement-debtoE ?

4. Wlietber tlie judgement-debtor baa a xigb.t to apply for amend­
ment of the said decrees ?

On the 11th June 1904, the Subordinate Judge made an order 
granting the application, of the judgement-debtor. He found the 
four issues in his favour, and amended the two decrees of the court 
made under sections 88 and 89 of the Transfer of Property Act by 
striking out of them the provision for future interest, the effect 
of such amendment or modification being to reduce the amount 
payable under the decrees by a sum of over Rs. 19,000.

Two applications were therefore presented to the High Court 
by the presen0 appellant and the said Lachman Das for revision 
of the order o f tke Subordinate Judge, dated the 11th June 1904.
They werer heard by a Divisional Court, constituted by two 
learned judges of the High Court, who on the 23rd !February
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1905; delivered separate jadgements disposing of the two applica­
tions for revision in the following manner ;

Wifcli regard to the application 24 of 1904, they observed that 
the order revision of which was asked for was an order passed 
by the Subordinate Judge of Moradabad amending a decree of 
his Court Previous to tlie order of amendment the decree had 
been affirmed on appeal by the High Court. The Subordinate 
Judge therefore had no jurisdiction to amend. The learned 
judges therefore allowed the application and set aside the order 
amending the decree, bub only so far as it affected the interests of 
the applicant Lachman Das. With regard to the application for 
revision 32 of 1904 of Brij Narain the learned judges delivered 
the following judgement;

“  L o o k in g  to  a ll  the  o ircu m sta n ce s  of tho oase, w e  do n o t  t h i n t  t h a t  th ie  

is a case in  w M oh. w a o u g h t to  eseroiae oux d is c re tio n a ry  povror i n  re v is io n . W o  

re je c t the a p p lic a tio n , b u t  m a k e  n o .o id e i as to  costs.”

Dissatisfied with the judgement and decree of the High 
Court made on the said applioation 32 of 1904, the present 
appellant applied for leave to appeal therefrom to His Majesty 
in Council. His application was heard by The Honourable The 
Chief Justice and the Honourable Sir W, K. Biirkitf).

"When granting the application their Lordships, after referring 
to the facts of the case, made the following observations

*' A  B e n c h  of th is  C o u r t  on th e  a p p lic a tio n  b y  L a c h m a n  D a s  a llow e d tho 

firs t a p p lic a tio n , h o ld ia g  th a t  th e  S u b o rd in a te  J u d g e  h a d  n o  p o w e r to  m o d ify  h is  

decree after i t  h a d  been co n firm ed b y  the  H i g h  C o u r t  a n d  set aside th o  order 

com pla in ed o f . I n  th e  o th e r a p p lio a tio n  K o .  32 of B r i j  N a r a in ,  th e  B e n c h  m ade 

a n  order xejecting i t ,  h o ld in g  th a t , u n d e r a ll  the o iro u m s ta n c e s  of th e  case, th is  

w as n o t a case i n  -w h ich  th e y  s h o u ld  exercise th e ir  d is c re tio n a ry  p o w e r i n  re v isio n , 

T h e  consequence is  th a t  there are n o w  tw o  jo in t  deoroe-holdsrs, as to  one of w h o m  

the decree con ta in s  a p ro v is io n  fo r fu tu re  in te re s t th e  v a lu e  of w h ic h , is  K s .  19,000 

odd, w h ils t  as to th e  o th e r th is  p ro via io u  does n o t e x ist. 5?ha p ro v is io n  of th e  

decree therefore seems to  be a p p a re n tly  in co n siste n tj as o u t of tw o  jo in t  decree- 

holders one ca n  execute th e  decree jp lm  fu tu re  in te re s t, w h ils t  the  o th e r c a n n o t. 

U n d e r  these oircum stano es w e t h i n k  th is  is  a case w h ic h  w c  s h o u ld  c e rt ify  to  be 

fit fo r appeal*”

Their JUordships have not had the advantagje of hearing tho 
case argued for the respondent, but they think the High Court 
have themselves said enough to make it clear that if the decree 
of the First Court was made without jurisdiction as altering 
a decree after it had been affirmed on appeal in the casQ oS
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Lacliinas Das, so also the alteration in BriJ Naraiii’s case was 
equally ineffectual, and ought not to have been allowed to stand.

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed. The respondent will pay the costs.

Appeal allowed. 
Solicitors for the a p p e l la n t Barrow, Rogers aind Nevill 

J. V . W.
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Before M r. Justice Sir G-eorga Knox and Mr. Justice ^ioTiarcts, 
IMAM-UD-DIN AND ANOTHER (JtJDGMBKT-DEBTORS) ». SADARATH EAI 

{D eoree-holdbe)’̂
Alatement o f  a f j^eal—Deaih rtf a res^ondgni ^endiiig appeal—Re^resenfaUvg 

not IrougM on record—Decree against all— Oauae o f  action not surviving 
in favour o f  other respondents-—Civil Procedure Code (1882), .tection 
368—
O ne of th e  de fendants rospon de nts  i n  a s u it  for p re -e m p tio n  d ie d  p e n d in g  

ap pea l. N o  a p p lic a t io n  w as m ad e w i t M n  lim it a t io a  to b r in g  M s  representatives 

o n  to  th e  record , b u t  tlie  ap pea l w a s  decreed as a g a in s t a l l  th e  respondents.

JS'eld t h a t  th e  s u it  b e in g  one i n  w h ic h  the  cause of a c tio n  d id  n o t  su rvive  

ag ainst th e  othes respon de nts, th e  decree m-usfc he set aside as a w h ole . I t a j  

Chunder Sen v . Q-anga Das Seal (1 ) referred fo. I m i a d  A li v , J'agan L a i  (2 ) 

d ia tin g u iB h e d .

T h e  facts of this case were as follows;—
T h e  deoree-holder plaintiff who had instituted a suit for pre­

emption, obtained a decree on the 15th April, 1907, from the 
High Court in S. A. 588 of 1905. At the date of the above 
judgement the Court was in ignorance of the fact that Nanhu, one 
o f the defendants respondents, had died on 28th October, 1906. 
The decree-holder paid into court the purchase money and applied 
in execution of his decree for possession on 24th August, 1907, 
and obtained possession on 3rd September, 1907. The present 
appellants, who were the two judgement-dehtors other than tlie 
deceased, Hanhu, applied to the executing court on 25th Septem­
ber, 1907,,for re-delivery of possession to them, on the ground 
that as the decree was passed after the death o f Naahu, it was

•Seoond A p p e a l N o . 719 of 1908 fro m  a decree of H ,  D u p e rn e x , D is t r ic t  Ju d g e  
of S a h a ra n p u i, dated th e  2 2 n d  of M a y  1908, o o n flc m in g  a  dectee of S u d a rs h a n  
B y a l ,  Ikfttnsif of D eob an d, dated th e  3 rd  of ^ ’eb r^ia ry 1908.

(1) 11904) I. Ii. R., 81 Calc., 487. (2) (1895) I. L. B., 17 All., 478.
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