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This question the Court below did nottry. We accotdingly refer
the following issues to that Court under the provisions of order
41, rule 25 of the Code of Civil Procedure s—

(1) Was the mortgage in favour of the appellant made by
Kishan Lal to raise money for the recomstruction of the
choupal.

(2) If so, what powers bad Kishan Lal in respest of the
chawpal, and was he competent to mortgage it for the above
purpose ?

The Court will take such additional evidence as may be neces
sary. On receipt of the finding the usual ten days will be
allowed for filing objections.

Lsgues rematted,

PRIVY COUNCIL.

MUNNU LAL anD ANOTHER (DErENDANTS) v. GHULAM ABBAS AND AXOTHER
(¥ DAINTIFFS.)

[On appeal from the Courb of the Judicial Commissioney of Oudh, at Ducknow.]

Minor—Regrasenfation of minor —dppointment of guardien ad litem~ 4bsence

of affidavit as required by section 456 of the Code of Civil FProcedure (1883)

—Buit by minors to set aaide proceedings—Civil Procedure Code (1882),

seetion 443,
Where an order was made by tho court appointing a person guardian a2
Lidewn on behalf of certain rainors Th a suit in which a decres was duly made
against them, Held, in o suit by the rinors on altaining majority to et aside
the decreo and a sale in execution thercunder, that the absence of an affdavit
such ag isrequired by the provisions of scetion 456 of the Civil Prooedure Code
(Act X1V of 1882) at the time the application for the appointment of a guardian
was made, was not sufficient to render the proceedings illegal and void a8 against
the minors on the ground that they were not properly represented therein,
Walian v. Banke Behari Pershad Singh (1) followed.. :
The order being on the record the preswmption was, in the absence of evis
dence to the confrary, that everything was regularly and properly done,
ArpEAL from a decree (206h May 1907) of the Court of the
Judicial Commissioner of Oudh, which reversed a decree (30th
June 1906) of the Subordinate Judge of Bara Banki.
The principal question for determination in this appeal was
Wheﬁher the respondeats, Ghulam Abbas and Ghulam Sarfaraz,

Prasant :~Liord MAONAGHTEN. Lord CoLrtims, Sir ARTHUR WILSON and
' Mr, AMESE AL
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were entitled to seb aside a sale made on 20th January 1897 of
certain immovable properly in execution of a decree passed
on 14th November 1894 by the Court of the Subordinate Judge
of Bara Banki in favour of theappellant Munnu Lal, against
the respondents and the ather sons of one Ghulam Hasrat,
deceased. Ghulam Haarat was the ownerof an ancestral share
of a villuge called Kola Gahbari. Kasim Ali and Makdum
Bakhsh were the owners of another share in the same village,
which share, on 22nd April 1875, they mortgaged with possession
toone Jaisi Ram. In execution of a deeree for other sums of
money obtained against them by Jaisi Ram the equity of redemp-
tion in their mortgage of 22nd April 1875 was sold and was pur-
chased by one Tika Ram on 17th February 1880 ; and Tika Ram
on 15th September 1880 sold the said equity of redemption to
Jaisi Ram, Ghulam I asral thereupon claimed the right to pre-
empt, and eventually a decree for pre-emption of the equity of
redemption was made in his favour on 20th September 1881,

Ghulam Hasrat died in May 1835 leaving as his heirs four sons
Ghulam Dastgir, Ghulam Razzak, Ghulam Abbas and Ghulam
Sarfaraz, who suacceeded to his estate. The three last named
gons being minors, Ghulam Dastgir on 15th January 1880 applied
to the District Court at Lucknow for a certificate of guardian-
ship under Aet XL of 1858, and on 13sh March 1836 he was
duly appointed guardian of the persons and property of his
minor brothers, -

On 20th December 1889 Ghulam Dastgir, for limself and as
guardian of Ghulam Abbas and Ghulam Sarfaraz, and Ghulam
Ruzzok who had then attained majority, executed a mortgage of
both the ancestral share, and the share acquired by pre-emption
Jn favour of tho present appellant Munnu ILial, who in 1892
brought a suit on the mortgage and on 14th November 1894,
obtained a decree for sale. In execution of that decree both
shares were purchased by Munnu Lal and Janki Prasad, the
second appellunt, subject to existing incumbrances, namely, the
mortgage with possession of the 22nd April 1875 as to the
ac:uire.l shure, and a mortgage with possession of the ancestral

share dated 26th April 1881 exesuted by Ghulam Hagral 'in
favour of one Sanwele Singh,
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Ghulam Abbas attained majority on 11th Octoher 1899, and
Ghulam Sarfaraz on 29th December 19027 and on 21st Decomber
1905 they instituted the present suit to set aside the sale under
the decree of the 14th November 1894, which they contended was
not binding on them because in the suitin which that decree was
made their brother Ghulam Razzak, who was their gnardian
ad Litem in the suif, had not heen duly appointed and they had
therefore not been properly represented. They also alleged
that the mortgage bond of 205h December 1889 was also not
binding on tkem bhecause the money borrowed under it by
Ghulam Dastgir was not borrowed for their benefit, nor with the
ganction of the court. The plaint prayed for possession of a balf
ghare in both the ancestral and acquired property purchased by
the defendants (the present appellants).

The defence was that both the decree of 14th November 1894,
and the bond of 20th December 1839 were binding on the
plaintiffs, who had benefited by the money borrowed and been
properly represented in the suit in which the decree was
obtained j that the suit was barred by limitation, and that the
plaintiffs could in no event recover possession without discharging
the debts due by Ghulam Hazrat under the mortgages executed
by him on 22nd April 1875, and 26th April 1881, which were
held by the defendants.

On these pleadings the first issue (the only one now material)
was whether the deeree and sale were binding on the plaintiffs,

On this, which was the only issue he dealt with, the Subordi-
nate Judge held that the decree, dated 14th November 1894 was
binding on the plaintiffs; that they were properly represented
in the suit by Gthulam Razzak, a guardian ad fiéem duly appoint-
ed, against whom no fraud, collusion, or gross negligence counld
be charged ; that the mouey borrowed under the mortgage of
20th December 1839 had been obtained to satisfy decrees made
on 14th July 1883 in favour of one Rsmdin, and on 20th
December 1838 in favour of one Badri Das; that the former of

those decrees was admittedly binding on the plaintiffs, and that -

Ghulam Dastgir was justified in taking the loans he took from
Badri Das, for which a decree was subsequently made so as to
bind the interests of the plaintiffs i in the property in suit.
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The following was the material portion of his judgment on
this point :—

#Tn 1892 Munnu Tal brought a suit against the plaintifis and their brothers
for the recovery of the money due to him wunder the deed dated 20th Decembar
1889, It appears that the plaintiffa’ certificated guardian, Dastgir, did not
defend that suit, Plaintiffs’ mother and their brother Razzak, who had then
attained majority, represented to the court that Dastgir was nol a proper person
to act as gnardian of the minors Abbas and Sarfaran (the present plaintiffs).
The court appointed Razzak to act as guardian ad Iifem of the present plaintiffs,
Razzak appointed Munshi Qurban Ahmad, pleader, to defend the suit on behalf
of the present plainliffs, Thus, all proper steps were tulien bo see that the suib
was properly defended on their behalf, It was pleaded om their behalf that the
deed in questicn was not exccuted for their benefit and was not binding on them,
and that it was void, having been executed by thoir cortificated guardian without
the permission of the District Judge. )

On the 14th November 1834 the court found thal the minors were not liable
‘to pay the sum of Rs. §20 (» sum charged as ¢ commission and compensation for._.
saving the property’) and infcrest thereen, and $hat they along with their
brothers, were liable to pay the rest of the morigage money amounting to
Rs, 7,623, The case went up on appeal to the court of the Judicial Commissioner
of Oudh, The present plaintiffs were rveprosented by a pleader in that courd
also, On 18th July it was decided by the Additional Judicial Commissioner that
the sum of Rs. 9,287.9-8 was dus to the mortgages, Munnu Lial, The objection-
able item of Rs. 820 wag not decreed against the progent plaintiffs,

«I am of opinion that the snid decree is binding on the plaintiffs,

“ We find the following passage in Trevelyan’s ¢ Law relating to minors,’ edi-
tion of 1897, pages 205, 208, .

«If he (the minor) be properly represented by a next friend or guardian fov
the suit, and there be no {rand or collusion on the part of his next friend or
guardian or of tke opposite party, and his next friend or guardian be not guilty
of gross negligence, a minor is as much bound by a dcoree made in a suit to
which he is o party, whether it be made for his henefit or -nof, asif he were of
full age, and it can ho executed against him and his proporty as the case may b
in accordance with law.’ )

“In the present case thereis nothing to show that there was any frand or
collusion on behulf of the plaintiffs’ guardian or tho opposite party, nor it is
made ont that thelr guardian acted with gross negligence. On behalf of the
plaintiffs T was referred to the case of Mate Dinv. Alf Mirze (1). In that case
the minors were represented in the suit by the guardian who had executed ths
mortgage and who could not plead the invalidity of his own ach.

“In the present case, the certificated guardinn, Dastgir, who had ezecufed
the deed on hehalf of the minors, was not allowed to act as fheir guardian in the
suit. Another person, Razzak, was appointad their guardian ad Iitem, who
defended the suit with the help of a pleader and urged all thoso pleas which
were now urged hefors we. The suit was tried on the merits, and tho property

(1) (1902) § Oudh Cages, 197,
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of the plaintifiy was not charged with the objectionable itemsof the debts, I
therefore find that the decree in favour of Munnu Lal (defendadt 1) is binding
on the plaintiffs,’?

The Subordinate Judge therefore dismissed the suit with .

costs.

On appesal to the court of the Judicial Commissioner, that
Court (MR. J. 8aNpERs, first Assistant Judicial Commissioner,
and MR, R. GREEVEN, second Additional Judicial Commissioner),
held thas in the suit in which the decree of the 14th November 1854
was passed the minors (the pres:ut plaintiffa) were mnot properly

represented, and that conssquently the decree was not binding

upon them, Their ground was that in the appointment of
Ghulam Razzak as guardiae ad litem of the minors the provisions
of section 456 of the Civil Procedure Code had not been com-
plied with,

As to this the judgements of the Judicial Commissioners’
Court were as follows :—

MR. J. SaNDERs (after referring to authorities cited to show
that a minor is not properly represented by a guardian not duly
certificated ) continued :—

“The only ruling to which I have been referred which directly deals with
the action of a Court inmaking the appointment of an unfit person as guardian
ad litem of minors in & suit brought against them by a person to whom their
property has been transferred fo enfokce the transfer is that to be found in the
yuling Shem Lal v. Ghasite (1), Thers a mortgagee sned to enforee & simple
mortgage of ancestral property execufed by the father of a joint Hindu family
consisting of himself and two minor sons, The mother of the minors was ap-
pointed their guardian ad lifem. The suit ferminated in an er porfe deoree

" against the father and the minors, In a suit by the minors for a declaration
that the decree for sale did not affect their interests in the joint family property
inasmuch as they had not been properly represented in the suit in which it was
passed, their mother being as a marricd woman, incapable in law of acting as
their gnardian, it was held that the minors on fthe facts stated above were
entitled to the decree asked for.

“There the appointment of the guardian ad lifem was fouud to be illegal
with referemes to section 457, Code of Oivil Procedurs, I think that thisis
a good authority for this Court to consider whether the Court which {ried the
suit of Babu Munnu Lal acted illegally in appointing Ghulam Razzak as  guar-
dian ad litem of the present plaintifis, Their learned counsel asks this Oourt
to hold that the appointment was illegal bocanse it was made on the mere
application of Ghulam Razzalk himself unsupyported by the affidavit imperatively
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required by seotion 456, Code of Civil Procedurc. He anlks this Court to consi-
der the irregular or illegal astion of the olher Court

“The ruling Mate Din v. Al iirza (1) lays down that {he mother of two
minors who had herself execuled a mortgage of their property having been
appointed their guardian ad lifem in a suit brought by tho mortgagee to enforce
the mortgage in which he obtained a decree, the decree did not stand in the
way of the mincrs 1n a suit brought by them to set aside the morigage-deed.
There it was held thab such a suib was the only remcedy that the minors had
against s morfgage cxecuted Dy the person who was appointed their guardian
ad liton in the suit brought lo cnforce the mortgage. 1t may be implied that
the roason. for the decision of the learned Additional Judicial Commissioner wag
that tho mother having herself exceuted the deed was illegally appointed by the
Courb guardian ad #tem: in that the Court appointed a person who bad an
interost in tho suit adverse to that of the minors.

« Similarty Ghulam Razuuk was one of the oxceutants of the morigage-deed
in favour of Babu Muwmnu Lal;and this {act should havo furnished anoller
veason fo the Courd for not appointing him guardian ad Iitem, It may be
assumed thab the Court in appointing him on his mere application and ™
without the afidavit required by section 450, Code of Civil Prosedure, acled
illegally. I am of opinion therefore that in the foriner suit the minors were nof;
properly represented and that consequently tho deoree passed in that sult is
not binding on them.”’ * )

Mr, B, GrEevax said —

® The point hers involved is that two minors, who were represented
by & guardian ad lifem in o suil institnbed againgt them to enforce the
mortgage, seek to impeach the deorco and the inglrument underlying it on
the ground that the order of the Court appointinmg the guardian was wholly
illegal because the imperative provisions of soction 456 did not receive com-
pliance, Imay remark at the outset that I would nob give effect to any such
contention if the provisions of the section had heen disregarded in a matier
of office proecdure which could not have prejudiced the minors’ interosts
(Mungniram Marwars v. Gursahal Nund (2), Walian v. Boenke Dehari Por-
shad Singh (8) ; but in the present instance, it is manifest from the record
itself that the provisions of section 443, which are imperalive and disregard of
which renders the decree a nullity (Hanwuman Prasad v. Muohammad Ishak
(4), veceived mo compliance whatever, The Court was bound to see thab the
applioation was supported by *an affidavit verifying the fuct that the proposed
guardian hag no interest in the matters in question in the suit adverse to that
of the minor and that heis a At person fo be so appointed,’ No affidavit was
presented and the Court made no inquiry into the applicant's fitness, I do
not think that, by virtue of being an executant of the ingtrument in suit, he
had an interest adverse to that of the minors; but he was hampored in his
defence by the difficulty of having either to admit the document to be impeached
on their behalf or to challenga it by denying the validity of his own ach, as for

{1) (1902) _~5u Qﬂdh Cases, 197, (8) (1908) 1, L. R., 30 Cale,, 1021 ;
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example, in this ingtance, by pleading minority, In a reporied decision of this
Court (Mate Din v. Ali HMirze, (1) the inconveniences attending the appoint.
ment of such a ropresentative wore iadicated and the appoiniment wag held
not to be such o representation as would preclude the minors from impeaching
the decree and the document underlying it. Where there has been no inquiry
at all into the fitness of the proposed guardian and the Court has not attempted
to form any opinion on the subject, it cannob be argued that the question of
fitness is o matter of individual judgemsnt upon which the Court’s decision
ought fo be acceptod. I am of opinion thab the appointment of an obviously
unfit person, who does nob present an affidavis, is as much a selection from &
clags of people expressly prohibited by the Act as the analogous insfance of
a married woman {Shein Lal v. Ghasite (2). The dubics imposed upon tha
Civil Courts for the proteclion of miners have to ba positively performed ; and
such performance cannot be inferentially assumed in the absence of direch
cvidence (2anoker Lal v. Jadu Neih Singh (8). On these grounds I would
hold that there was no proper reprosentation of the minors by Ghulam Razzak
in the suit resulting in the decree given on the 14th November 1894,”

The decision of the Subordinate Judge was therefore
reversed,

On this appeal.

DeGruyther, K. C. and B. Dube for the appellants contend-
ed that the respondent had been properly represented in the
litigation. The mere fact that an affidavit had not been pub
in on the application for the appointment by the Court of a guar-
dian ad lifem on their behalf was nmot sufficient to vitiate the
proceedings in the previous suit. Reference was made to Walian

v. Banke Belari Pershad Singh (4); and sections 443 and

456 of the Code of Civil Procedure (Act XIV of 1882) The .
respondents’ interests had not been prejudiced in any way, and .

Ramdin’s decree for which some of the money had been borrowed
was admitbed!y a debt for which they were liable with their
brothers; while the debts due o Badri Das were contracted
under circumslances which ereated an obligation on the respon-
dents to discharge them, The decres of 14th November 1894 and
the sale thereunder, were therefove, it was submitted bindingz
on the respondents. In any event they were not entitled
to a decree for possession of the property in suit withoub
redeeming the mortgages in favour of Jaisi Ram and Sanwale
Singh. . »
(1) (1902) 5 Oudh Cases, 197, () (1906) 1. T, R., 28 All, 5853
L. R, 8314, 138.
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1910 Ross for, the respondent (called on as to whether the respon-
omee dents had been properly represented) contended that the provis
Lan sions of section 456 of the Code of Civil Procedure not having
Gavtax  been strictly complied with, the guardian ad litem must be taken
AzBas, not to have been properly appointed, and the proceedings fo have

been therefore not binding on the respondents as their interests
were not properly represented in the litigation. He referred to
a passage from the judgement of the Second Additional Judicial
Commissioner in which he said:~—“The appointment was made
in disregard of two of the safeguards imposed by section 456 of
the' Code of Civil Procedure. In the first place a mere appli-
cation, unsupporfed by the affidavit declared by that section to
be essential was accepted without the slightest inquiry., 1n the
second place if he (Ghulam Razzak) had no interest adverse to
that of the minors, he was certainly a person unfit to be appointed
to represent them. He was one of the executants of the
documents in suit ; and the only method open to him for escaping
from liability was a plea, which involved at least a suspicion of
fraud, that he was a minor at the time of the execution. He was,
moreover, o illiterate thab, as noticed by the Cowt below, he
had been unable even to sign his name in executing the document
in suit.” [t was submitted that the dccision of the court of the
Judicial Commissioners was correct and should be upheld.

DeQruyther, K. C., in reply.

1910, March 8ih:—The judgement of their Lordships was
delivered by LoRD MAONAGHTEN-—

Their Lordships are of opinion that the decision of the Subor-
dinate Judge was perfectly right.

The question is whether the respondents,in whese favour
a former decree, made when they were infants, has been set
aside, were properly represented at the hearing of the suit in
which the decree was pronounced.

The objection was that the affidavit required by section 456
of the Code of Civil Procedure is not forthcoming. It does not
appear whether in point of fact there was an affidavit or not.
But assaming that there was mot such an affidavit their Lord-
ships think it impossible now to hold that the infants were not
properly represented at the time. The learned Judge appointed
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Ghulam Razzak their guardian od litem. The order is on the
record and it must be presumed, in the absence of evidence to
the contrary, thab everything was regularly and properly done.

The case that was referred to of Walian v. Banke Behari
Pershad Singh (1) is really a much stronger ocase, because there
the person who actad as guardian ad litem was not formally
appointed, but he was recognised as guardian ad litem by the
Court in the progress of the suit, and it was held by this Board
that after that recognition it was too late to dispute his appoint-
ment,

Their Lordships will therefore humbly advise Hn Majesty
that the appeal should be allowed. The respondents must pay
the costs of the appeal.

Appeal allowed.
‘Solicitors for the appellants :—Barrow, Rogers & Nevill,

Solicitors for the respondents :—7. L. Wilson & Co.
J. V. W,

BBIJ NARAIN (DEcrEE-HOLDER) 0. TEJBAL BIKRAM BAHADUR (Junca-
MENT-DEBTOR.)
[On appeal from the High Court of Judieature at Allahabad.]

Decree—Amendment or alteration of deeree—Amendment by Subordinate Judge

of kis decres after it had been affirmed by High Court on appeal~—Future

intereat struok out of dseoree not leing in aecordance with judgement—

Amendment limited fo one decres-holder of joint decree on appeal to High

Qourt—Civil Procedurs Code (188 2 Jesctione 206-—209,

A joint and several mortgage decres passed by the court of 'z Suboxdinate
Judge under section 88 of the Transfer of Property Act (IV of 1882), which gave
future interest on the amount decreed, was affirmed on appesl by the High Qourt,
Subgequently, on the application of the judgement-debtor (the respondent, who
had deposited in the court the whole amount due under the decree, including
future interest) the Subordinate Judge, notwithstanding objections by the deoree-
holders, amended his decres by striling out the futnre intevest on the ground
that such interest was not in accordance with the judgement on which the decree
was baged, The decree-holders { the appellant and another who wag & transferee
of the original deoree-holders) made separate applications to the High Qourt for
rovigion of the Subordinate Judge’s ordsr, On the application of tha transferee
decree-holder a Bench of the High (ourt held that the Subordinate Judge had no
jurisdiotion to amend a decree which had been affirmed by the High Court, and
get aide his order, but only so far as it affected the transferee deorce-holder. On

Present 1—Lord MacxacETER, Lord Corrins, and Sir ARTHUR WILEON,
(1) (1908) I, L. ®., 80 Cale,, 10921 ; L. R, 801 A, 182,
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