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This question the Court below did not try. We accordingly refer 
the following issues to that Court under the provisions of order 
4lf rule 25 of the Code of Civil Procedure:—

(1) Was the mortgage in favoor of the appellant made by 
Kishan Lai to raise moaey for the reconstruction of the 
ehmipal.

(2) I f  soj, what powers had Kishan Lai in respeot of the 
dhaupal) and was he corapetent to mortgage ifc for the above 
purpose ?

The Court will take such additional evidence as may be neoes 
sary. On receipt of the finding the usual ten days will be 
allowed for filing objections.

Imms rtmiUed,

PRIVY COUN-CIL.

MUNHU LAD k m  anotheb (Debehdakts) v .  GHXJLAM ABBAS ahd akothbb
( F d a in t if p s .)

[On appeal frora tlie Oom’t oi the Judicial Commissionet of Oudh, at Lucknow.] 
Minor— BefreseniaHon minor -^A'^^oiniment o f  gimrdian ad liiQva—Absence

ofaffiiavif as reqnireAiif seatioiiiSB o f  the Gotle o f  OiHl ^pfioe^ure (1882) 
-^SuU minors io  set ande proceedings‘-■-Ciiiil Frocedupe Gode (1882), 
section 443.
Where an order was made by tte court appointing person guardian a3 

litem on behalf of certain minors In a suit in wbioli a decree was duly made 
against them, Held, in a suit by the minora on attaining majority to set aside 
the decree and a sale in esecuticoi theronnder, that the absence of an affidavit 
Buoh as is required by the provisions of scotion 4SG of the Civil Procedure Code 
(Act XIV of 1882) at the time the application for the appointment of a guardian 
was made, \yas not sufficient to render fcho proceedings illegal and void as against 
the minors on the ground that they were not properly represented therein. 

Walian v. panics Beliari Fershad Singh (1) followed.
The order being on the record the presumption was, in the aT)sence of eyi- 

dence to the contrary, that everything was regularly and properly done.
A p p e a l  from a decree (20bh May 1907) of the Court of the 

Judicial Commissioner of Oadh, which reversed a decree (30th 
June 1906) o f  the Subordinate Judge of Bara Banki.

The principal question for determination in this appeal was 
•whether the respoadeuts, Ghulatn Abbas and Ghulain Sarfaraz,

F rw n t .'—Lord MiOiS*A(3HEEjsr, Lord Golciks, Sir AEiaua W ilson and 
Mr. Ambbe A li. '

(1) (1903) I . L. B., 80 Oak., 1021; L . R., 30 I, A., 182.
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1910 were entitlod to set aside a sale made on 20th Jamiary 1897 of 
certain imrnovabl© property in eseciition of a decree passed 

Lal on 14th November 1894 by the Gourfc of the Siibonlinate Judge
Qiiulm of Bara Banki in favour of the appellant Mannu Lai, against
Abb̂ s. -the respondents and the other sons of one Ghulam liasrat,

deceased. Ghulam Haarat was the owner of an ancestral share 
of a village called Kola Gahbari. Kasim Ali and Makdum 
Bakhsh were the owners o f another share in the same village, 
which sharê  on 22nd April 1875, they mortgaged with possession 
to one Jaisi Earn. In execution of a decree for other sums of 
money obtained against them by Jaisi Ram the equity of redemp- 
tioQ in their mortgage of 22nd April 1875 was sold and was pur- 
chased by one Tika Ram on I7th February 1880 ; and Tika Ram 
on I5th September 1880 sold the said equity of redemption to 
Jaisi Ram. Ghulam Hasrat thereupon claiaied the right to pre
empt, and eventually a decree for pre-emption o f the equity of 
redemption was made in his favour on 20th September 1881.

Ghulam Hasrat died in May 1885 leaving as his heirs four sons 
Ghulam Bastgir, Ghulam Razzak, Ghulam Abbas and Ghulam 
Sarfaraz, who sacceecled to his estate. The three last named 
sons being minors, Ghulam Dastgir on 15th January 1886 applied 
to the District Court at Lucknow for a certificate of guardian
ship under Act X L  of 1858, and on ISch March 1886 he was 
duly appointed sjuardian of the persons and property of his 
minor brothers.

On 20th December 1889 Ghulam Dastgir, for himself and as 
guardian of Ghulam Abbas and Ghulam Sarfaraz, and Ghulam 
Razzak who had then attained majority, executed a mortgage of 
both the ancestral share, and the share acquired by pre-emption 

*in favour of tho present appellant Munnu Lai, who in 1892 
brought a suit on the mortgage and on 14th JSIovember 1884, 
obtained a decree for sale. In execution of that decree both 
shares were purchased by Munnu Lai and Jankl Prasad, the 
second appellant, subject to existing inoumbrances, namely, the 
mortgage with possession o f  the 22nd April 1875 as to the 
ae:j;uirel share, and a mortgage with possession of the ancestral 
share dated 26th April 1881 executed by Ghulam Hasrat in 
favour of one Sanwalo Singh.
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Ghulam Abbas attained majority on 11th Ootolj,er 1899, and igi

M u n n u
Ghalam Sarfaraz on 29fch December 1902'; aad on 21st December 
1905 they instituted the present suit to set aside the sale under Lil
■the decree of the 14th ISTovember 1891, which they contended was Ghd&am
not binding on them because in the suit in whieh that decree m s ■ Aebis, 
made their brother Ghulam Razzak, who was their guardian 
ad litem in the suit, had not been duly appointed and they had 
therefore not been properly represented. They also alleged 
that the mortgage bond of 20l;li Deceiuber 1889 was also not 
binding on them because the money borrowed under it by 
Ghulam Dastgir was not borrowed for their benefit, nor with the 
sanction of the court. The plaint prayed for possession of a half 
share in. both the ancestral and acquired property purchased by 
the defendants (the present appellants).

The defence was that both the decree of 14th November 1894j 
and the bond of 20th December 1889 were binding on the 
plaintiffs, who had benefited by the money borrowed and been 
properly represented in the suit in which the decree was 
obtained • that the suit was barred by limitation, and that the 
plaintiffs could in no event recover possession without discharging 
the debts due by Ghulam Hazrat under the mortgages executed 
by him on 22nd April 1876, and 26th April 1881, whioh were 
held by the defendants.

Go these pleadings the first issue (the only one now material) 
was whether the decree and sale were binding on the plaintiffs.

On this, whioh was the only issue he dealt with, the Subordi
nate Judge held’ that the decree, dated 14th November 1894 was 
binding on the plaintiffs; that they were properly represented 
in the suit by Ghulam Eazzak, a guardian ad litem duly appoin -̂- 
ed, against whom no fraud, collusion, or gross negligence eonld 
be charged; that the money borrowed under the mortgage o f 
20th December 1889 had been obtained to satisfy decrees made 
on 14th July 1888 in favour of one Ramdin, and on 20fch 
December 1888 in favour of one Badri Das; that the former of 
those decrees was admittedly binding on the plaintiffs, and that 
Ghulam Dastgir was justi0ed in taking the loans be took from 
Badri Das, for which a decree was subsequently made so as to 
bind the interests of the plaintiffs in the property in suiL
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1910 The following was the material portion of liig judgment on 
this point.'—

“ In 1892 Munnu Lai brougM a suit against tlio plaiatifEs and their brotliera 
for the recovery of the money due to Mm uuder the deed dated 20fch Deoem'ber 
1889. It appears that Ihe plaintifls’ certifioated guardian, Dastgir, did not 
defend that suit. Plaintifis’ mother and their brother Eazzak, \7ho h.ad then 
attained majority, represented to the court that Bastgic was not a proper person 
to act as guardian o£ the minors Abbas and Sarfaraa (the present plaintiffs). 
The court appointed Kazsak to act as guardian ad lUem of the present plaintiffs. 
Eazzak appointed Munshi Qarban Ahmad, pleador, to defend the suit on behalf 
of the present plaintifis. Thus, all proper steps were taken to sea that the suit 
was properly defended on their behalf. It; was pleaded on their behalf that the 
deed in question "was not exccutcd for thoir benefit and was not binding on tiiem, 
and that it was void, liaving beon exonuted by thoir cortificated guardian without 
the permission of the District Jvidge.

On the 14th Novsmber 189;!: the court found that the minors were not liable 
to pay the sum of Rs. 820 (a sum charged as ' commission and compensation for.„ 
saving the property') and interest thereon, and that they along with their 
brothers, were liable to pay the rsst of the mortgage money amounting to 
Es. 7,623. The case went up on appeal to the court of the Judicial Commissioner 
of Oudh. The present plaintiffs were represented by a pleader in that court 
also. On 13th. JTuly it was deoided by the Additional Judicial Ooramissioner that 
the sum of Rs. 9,237"9'8 was due to the mortgagee, Munnn Lai. The objection
able item of Es. 820 was not decreed against the present plaintiffs.

“ I am of opinion that the said decree is binding on the plaintiffs.
“ We find the following passage in Trevelyan’s * Law relating to minors,’ edi

tion of 1897, pages 295, 296.
< If ho (the minor) be properly represented by a next friend or guardian for 

the suit, and there be no framd or collusion on the part of his next friend or 
guardian or of tLe opposite î arfcy, and his next friend or guardian be not guilty 
of gross negligence, a minor is as much bound by a dcoree made in a suit to 
which he is a party, whether it bo made for his boneixt on not, as if he were of 
full age, and it can ho executed against him and his 'property as the case may bo 
in accordance with law.’

“ In the present case there is nothing to show that tharo was any fraud ot 
collusion on behalf of the plaintiifs’ guardian or the opposite party, nor it is 
made out that their guardian acted with, gross negligenoe. On behalf of tha 
plaintiffs I was referred to the case of Maia h i n  v. A U  M i r t a  (1). In that case 
the minors were represented in the suit by the guardian who had executed tha 
mortgage and who cduld not plead the invalidity of his own act.

" In the present case, the certificated gixardian, Dastgir, wlio had eseouted 
the deed ou behalf of the minors, was not allowed to act as their guardian in the 
suit. Another person, Razzak, was appointed their guardian aS, lUem, who 
defended the suit with the help of a pleader and urged all those pleas wMoli 
were now urged before me. The suit was tried on the merits, and the property

(1) (1902) 5 Oudh Oases, 197.
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of the plaintifia ’svas not charged with tha ofejeotionable items of the debts. I 
therefore find that the decree in favour of Munnu Lai (defendaat 1) is biading 
on the plaintifis.”

The Subordinate Judge therefore dismissed the suit with 
costs.

On appeal to the oourfc of the Judicial Oommissioiier, that 
Court (Me. J. Sanders, first Assistant Judicial Coaimissioner, 
and Mu. B. Gbebvjsjn', second Additional Judicial Commiasioiaer), 
held that in the suit in which the decree of the 14th November 1894 
was parsed the minors (the presiut plaintiffs) were not properly 
represented, ancl that consequently the decree was not binding 
upon them. Their ground was that in the appointment of 
Ghiilam Enzzakas guardian acZ litemj oi the minors the provisions 
of section 456 of the Civil Procedure Code had not been com- 
plied with.

As to this the judgements of the Judicial Commissionerd’ 
Court were as follows :—

M r. J. S a n d e r s  (after referring to authorities cited to show 
that a minor is not properly represented by a guardian not duly 
certificated) continued:—

“  The only ruling to which I  have been referred which directly deals with 
the action of a Court in making the appointment of an unfit person as guardian 
ad litem of minors in a suit brought against them by a person to whom their 
property has been transferred to enforce the transfer is that to be found in the 
ruling Sham L ai v. Q-lasUa (1). There a mortgagee sued to enforos a simple 
mortgage of ancestral property executed by the father of a joint EGndu family 
consisting of himself and two minor sons. The mother of the minors was ap
pointed their guardian lz£em. The suit terminated in an parf^ decree 
against the father and the minors. In a suit by the minors for a declaration 
that the decree for sale did not affect their interests in the joint family property 
inasmuch as they had not been properly represented in the suit in which it waa 
passed, their mother being as a married woman, incapable in law of acting as 
their guardian, it was hold that the minors on the facts stated above were 
entitled to the decree asied for.

“  There the appointment of the guardian ad̂  Utem was found to be illegal 
with reference to section 457, Code of Oivil Piocedure, I  think that this is 
a good authority for this Court to consider whether the Court which tried the 
suit of Babu Munnu Lai acted illegally in appointing G-hulam Kazzak as guar
dian ad Utem of the present plaintifis. Their learned counsel asks this Court 
to hold that the appointment was illegal because it was made on, the mere 
application o£ Grhulam Itozzak himself unsupported by the afiQda.vit imperatively

(l).(1901)I,.Ii..B.,23AU.,459,
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1910 required by eeotion 4S6, Code of Civil Pioccdiiro. He asks thlB Court to consi" 
der iliG irregular or illegal action of the oilior Conrt.

“ The ruling Mada Din v. AU Mirsa (1) lays clown tliafc tho motlier of two 
miaors wlioliad liersolf executed a mortgage oi their property having been 
appointed their guardian ad litem  in a suit brought l>y the inortgageo to enforce 
the moi'tg3g6 in which he obtained a decree, tho decree did not stand in the 
way of the minors in a suit brought by them to pet aside the mortgage-deed. 
There it was held that such a suit r/ass the only reracdy that the miziors had 
against a mortgage executed by the person who waa appointed their guardian 
ad, litom  in the suit brought to enforce the mortgage. It may bo implied that 
the reason for the decision of tho learned Additional Judicial Commissioner waa 
that tho mother having herself ejjocuted tho deed was illegally appointed by the 
Court guardian atZ/'iiScm : iiL ihat the Court appointed a per,■sou who had an 
interoat ia tho suit adverse to that of the rninors.

“  Similarly Ghula>m RaKaak was one of the oxGcutauts of tho mortgage-deed 
in favour of Babu Mumiu L a i; and this fact ahould have furnished another 
reason to the Court for not appointing him guardian ad litem. It may be 
assumed that the Court in appointing him on his mere application andT' 
•without the affidavit required by eection ioG, Oodo of Civil i ’ rocGdure, acted 
illegally. I am of opinion therefore that in the former suit the minors wore not 
properly represented and that consequently tho dooreo passed in that suit is 
not binding on them.”  ‘

Mb, R. Gbbbtes said
"  The point here involved is that two minors, who were represented 

by a guardian ad litem in a suit iastitulied against them to enforce the 
mortgage, seek to inipoach the deoroo and tho instrument underlying it on 
the ground that the order of the Court appointing the guardian was wholly 
illegal booau3Q tho imperative provisions' of section 456 did not rocoive com.- 
pliance. I may remark at the outset that I  would not give effect to any suoh 
contention if the provisions of the section had been disregarded in a matter 
of office prooodure which could not have prejudiced the minors’ interests 
{Mungniram Marwari v. Gursajhai Nund (2), Walian v, Jianles ^Beliari Ter- 
slia^ Singh (3 ) ;  but in tho prosen li instance, it is manifest from the record 
itself that the provisions of section H3, which are imperativo and disregard of 
whioh renders tho decree a nullity {Manuman Prasad v. Mohammad leJtah
(4), received no compliance whatever. The Court was bound to see that the 
application was supported by ‘ an affidavit verifying the fact that the proposed 
guardian has no interest in the matters in question in tho suit adverse to that 
of the minor and that he is a fit person to be so appointed.’ No affidavit was 
presented and the Court made no inquiry into the applicant's fitness. I  do 
not think that, by virtue of being an executant of the instrument in suit, he 
had an interest adverse to that of tho minors; but he was hampered in his 
defence by the diflioulty of having either to admit the document to be impeaohed 
on their behalf or to challenge it by denying the validity of hia own act, as for 

il) (1902) 5 Cudh Oases, 197. (3) (1903) I. L. B., SO Calo., 1021 j
L .  K ,  30 I .  A . ,  182.

(2 ) (1 889 ) I .  L .  B ., -1 7  C a lc ., H 7 { ;  (4 ) (1 9 0 5 ) I ,  L .  E . ,  28 C a lo „  23 7,
L. E,, 161, A., 195,
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example, ia  this iastartce, by pleading mmority. In a repoiLed decision o£ this 
Court [Mata Bin  v. AU  Mirza, (1) the in conveniences attendlD,^ the appoint, 
ment o£ siicla a rQpresantative were indloated and the appointment wag held Muhhu
not to be such a representation as would preclude the minors from impeaching 
the decree and the document underlying it. Where there has been no inquiry G-hulam
at all into the fitness of the proposed guardian and the Oourt has not attempted Ab b is .
to form any opinion on the suhjeot, it oannof: be argued that the question o! 
fitness is a matter of individual judgement upon which the Gouit’s decision 
ought to be acceptod. I am of opinion that the appointment of aa obviously 
unfib person, who does not present an affidavit, is aa much a selection from a 
class of people expressly prohibited by the Aot a,g the analogous instance of 
a married woman {Sham Lai Y. Q-hasita (2). The duties imposed upon the 
Oivil Ooutts for the protection of minors have to ba positively performed; and 
sudh performance cannot be inforentially assumed in the absence of direct 
evidence (Mauo/iaf L a ly . Jain Nat7b Singh (S). On these grounds I  would 
hold that there was no proper representation of the minors by (xhulam Eazaals 
in the suit resulting in the decree given on the 14th November 1894.®’

The decision of the Subordiuat© Judge was therefore 
reversed.

On this appeal.
DeGruyther, K. G. and B. Dube for the appellants contend

ed that the lespondenfc had been properly represented in the 
litigation. The mere fact that an affidavit had not been pub 
in on the application for the appointment b j  the Court o f a guar
dian ad liUm on their behalf was aot sufficient to vitiate the 
proceedings in the previous suit Eeference was made to Walian 
V. Banhe Behari Per shad BingJi (4 ); and sections 443 and 
456 of the Code of Civil Procedure (A.ct X I V  of 1882.) The 
respondents’ interests had not been prejudiced in any way, and 
Ramdin's decree for which some of the money had been borrowed 
was admittedly a debt for which they were liable with their 
brothers; while the debts due to Barlri Das were contracted 
under circumstances which created an obligation on the respon
dents to discharge them. The decree of 14th November 1894 and 
the sale thereunder, were therefore, it was submitted binding 
on the respondents. In any event they were not entitled 
to a decree for possession of the property in suit without 
redeeming the mortgages in favour of Jaisi Kam and Sanwale 
Singh.

(1) (1902) 5 Oudh Oases, 197. (3) (1906) l .L ,  R „ 23 All., 585
L. B„ 38 I. A., 128.

(2) (1901) I ,  L. B., 23_AU., 459. {i} (190S) I. Xi. B „ 30 Oalo., 1021J
L. R ., 3 0 1. A., 183.
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1910 ^oss foi;the respondent (called on as to whether the respon-
' " dents had been properly represented) contended that the provi- 

Ijat. sions of section 456 of the Code of Civil Procedure not having
GhxSam heen strictly complied with, the giiardian ad litem must be taken

not to have been properly appointed^ and the proceedinga to haye 
been therefore not binding on the respondents as their interests 
were not properly represented in the litigation. He referred to 
a passage from the jadgement of the Second Additional Jndicial 
Commissioner in which he said;— ''T he appointment was made 
in disregard of two of the safeguards imposed by section 456 of 
the' Code of Civil Procedure. In the first place a mere appli
cation, unsupported by the affidavit declared by that section to 
be essential was accepted without the slightest inquiry. In  the 
second place if he (G-hulam Razzak) had no interest adverse to 
that of the minorSj he was certainly a person unfit to be appointed 
to represent them. He was one of the executants o f the 
documenta in suit | and the only method open to him for escaping 
from liability was a plea, which involved at least a stispicion of 
fraud, that he was a miiior at the time of the execution. He was, 
moreover, so illiterate thai), as noticed by the Court below, he 
had been unable even to sign his name in executing the document 
in suit/^ It was submitted that the decision of the court of the 
Judicial Commissioners was correct and should be upheld. 

DeGruyther, K, G,, in reply.
1910, March 8 th ;— The judgement of their Lordships was 

delivered by L o b d  M a o n a g h t e k —
Their Lordships are of opinion that the decision of the Subor

dinate Judge was perfectly right.
The q ûBstion is whether the respondents, in wliQse favour 

a former decree, made when they were infants, has been set 
aside, were properly represented at the hearing of the suit in 
which the decree was pronounced.

The objection was that the affidavit required by section 456 
of the Code of Civil Procedure is not forthcoming. It does not 
appear whether in point o f fact there was an affidavit or not. 
But assuming that there was not such an affi.ciavifc their Lord
ships think it impossible now to hold that the infants were not 
properly represented at the time. The learned Judge appointed

20 4  THE im ikT S  LAW EEPOETSj [YOL. 3QCQ1.
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GlirJata Eazzak their guardian ad litem. The order is on the 
record and ifc must be presumed, in the absence of evidence to 
the contrary, that everything xras regularly and properly done.

The case that was referred to o f Walian v. BcinJce Behari 
Pershad Svngh (1) is really a much stronger case, because there 
the person who acted as guardian ad litem was not formally 
appointed, b u t he was recognised as guardian ad litem by the 
Court in the progress o f the suit, and it was held by this Board 
that after that recognition it too late to dispute his appoint
ment.

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed. The respondents must pay 
the costs of the appeal.

Appeal allowed. 
Solicitors for the appellants:—Barrow, Rogers & Nevill, 
Solicitors for the respondents ;— T. L. Wilson & Go.

J. V . W.

B B I J  N A R A .I H  ( D e o r b e - s o l m b ! )  o . T E J B A L  E I K K i M  B A H A D U R  (J u d q h -

meht-debiob.)
[On a p p e a l f ro m  th e  H i g l i  C o u r t  of J u d ic a tu re  a t  A lla h a b a d .]

Decree—Amendment or alteration o f  decree-—Amendment ly  S'ulordinaie J'udge 
o f  Ms decree a fiet it had ieen a’fftrmed ly  Siffh Court on d^^eal—’JFuture 
interest $tmek out o f  deoree not hein  ̂ in aeeordanoe mfh ywdgemeni— 
Amendment limited to one decree-holier o f  joint decree on to Sigh
Court— Civil Frooedtcre Code (̂ 188 2 )section» 206—209.
A ioint and several mortgage decree passed by tlie ooutt of ' a Subotdinat© 

Judge under section 88 of the Transfer of Property Act {IV of 1882), which gave 
future interest on the amount decreed, was affirmed on appeal by the High Oourt. 
Subsequently, on the application of the iudgement-debtor (the respondent, who 
had deposited in the court the whole amount due under the decree, inoluding 
future interest) the Subordinate Judge, notwithstanding objections ty  thedeores- 
holders, amended his decree by striking out the future interest on the ground 
that such interest was not in acoordance with the judgement on which the decree 
was based. The decree-holders ( the appellant and another who wag a transferee 
of the original deoree-holders) made separate applications to the High Oourt for 
revision of the Subordinate Judge’ s order. On the application of the transferee 
decree-holder a Bench of the High Oourt held that the Subordinate Judge had no 
jurisdiction to amend a decree whioh had been a£6.rmed by the High Court, and 
set aside his order, but only so far as it afieoted the transferee deoree-holder. On
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Fresent r—Loxd MACjsrAQHTEEr,. Lord Oorir.ms, and Sir A ethdr Wilsok. 
(1) (1803) I. L. B., 30 Calo., 1021; L . B „ SO I. A., 182.
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