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been atrock off should be restored to the file, and thak the petition
under section 258, Civil Procedurs Code, be ‘¢ placed onm the
record . The ratio decidendi of this case is in favour of the
present appellant, Itds pointed ont that ¢ the effect of the certi-
ficate is to satisfy the decree so far as the sum certified is con-
cerned.” It must be remembered that without suech payment
being certified, on the application of one or nther of the parties,
it eould not be recognized as a payment by any court subsequent-
ly executing the decree. An application by the decree-holder
under section 258 of Act XIV of 1882 therefore calls npon the
court to do & certain act which ipso facto satisfies the decree to
the exteat of the payment certified, and without which the
decree would not be satisfied to any extent whatever. We hold
that smch an application satisfies the requirements of article
179(4) of the second schelule to the Indian Limitation Act
(XV of 1877), and that no sound distinetion can be drawn
between the present case and that reported in I. L. R., 12 All,
399,

We therefore set aside the orders of both the courts below
and dirvect the courb of first instance to readmit this application
for execution and to proceed with it according to law. The
decree-holder will get his costs in this and in the lower appellate
court.

Appeal decreed.

Before Sir Jokn Stanley, Enight, Chief Justice, and Mr. Justive Piggolt.
PRAN SUKH (Prarxrire) ». SALUIG RAM awp ornaks (DeEpaxDanTs) #
Pre-emyption—Wajib-ul-arz~—~Custom or contract— Partition of wvillage—Sepa-
rate wafib-ul- arses—Change in the languaga.

A village, originally undivided was first partitionsd into several mahals with
a geparate sottloment wajib-ul-avz for each, Bubsequently ona of these mahalg
was subdivided inbo two and fresh wajib-ul-arzes were framed for these two
mahals  Oneof thess new makals was in turn divided into two, but no fresh
wajib-ul-arzes were then framed. The wajib-ul-arzes framed at the first ard
gecond partitions diffred duter s¢ as to their condilions relative to pre-emption.
Held that there was evidence only of a contrach for pre-cmption, which, so far
as thae two last formed mahals were coneerned, had ceased to exist even Defore
the expiry of the term of the settlament, ‘

* Begond Appeal No, 827 of 1908, from a deares of B, J, Dalal, Distriet Judge
of Agra, dated the 12th of May, 1908, modifying'a decree of 8heo Prasad, Subordi-
nate Judge of Agra dated the 25th of, November, 1907,
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Tan facts of this case were as follows :—

The p]ai;\tiﬂ brouglt lis suit on the basis of a oustom of
pre-emption prevailing in a village on the allegation that he
was a co-sharer with the vendor and that she vendee was a
stranger. The defendants pleaded, among other things, that the
plaintiff bad no right of pre-emption. The property in dispute
was situated in three different mahals: (1) Mahal Piyari Kuar
az mahal Ganeshi Lal, (2) Mahal Piyari Kuar az mahal
Kaheri, (3) mahal Piyari Kuar ¢z mohal Dilsukb. The Sub-
ordinate Judge decreed the plaintifi’s suit. The defendants
appealed. Before the lower appellate court the defendants
conceded that the plaintiff had a right of pre-emplion in respect
of the property situated in mahals Piyari Kuar @z mahal Kaheri
and Piyari Kunwar ¢z mahal Dilsukh, but denied his right in res-
pect of that situated in mahal Piyari Kuar az mahal Ganeshi Lal,
The District Judge decided it in favour of the defendants and.
reversed the decree of the court of firsi instance so faras it related
to mahal Piyari Knar ¢z mahal Ganeshi Lal, The judgment of
the lower appellate court dealing with the point was as follows :—

«T am of opinion that the appellants must succeed on this
gronnd. At first it appears that there was one village Kolara.
At the time of the last settlement, several mahals existed,
Kaheri, Dilsukh, Ganeshi Lal and others, At the time of settle-
ment a separate wajib-ul-arz was prepared for each mahal; the
pre-emptive clause of the wajib-ul-arz of this particular mahal
ran as follows :(—

¢ Jo kov hissadar hagiat apni bat ya rehun karna chale
to awal hissadaran ekjoddi ke hath, badahu badast hissadaran
digar wa zanbad badast hissadaran-i-moehel’ and finally to
strangers :—‘ If a co-skarer should desire to sell or mortgage his
property he shall first transfer it to ek judds co-sharers, then to
other eo-sharers and after that to the co-sharers of the mahal)
and finally to strangers.

“It will be observed that there is some mistako in the trang-
eriph. As it stands, the second and third categories are the same.
The third category should be co-sharers of other mahals,

“ Bubsequently mahal Ganeshi Lal was partitioned into two
mehels Ganeshi Lal and mahals Piyari Kuar az Ganeshi Lal,
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« A separabe Wwajib-ul-arz was prepared for ea.ch The
terms of the pre-emption clause were :— . v

‘ The property should be sold or mortgaged first to mear
relatives, if they are co sharers of the zamindarizs well:on
their refusal to other owners of the mahal, and if they do not take,
then to the owners of other mahals, and finally to strangers.’

¢ Prior to the sale in suit mahal Piyari Kuar ¢z Ganeshi Lal
was partitioned into two mahals :—

(1) Mahal Piyari Kuar az Ganeshi Lal,

(2) Mahal Nagpal.

“ No wajib-ul-arz was prepared at the time. The property
in suit issituated in mahal Piyari Kuar of the second partition.
It cannot possibly be urged that & custom of pre -emption existed
in the village which has come down to the present from time
immemorial, because we find different rules set up at different
perviods of time. When originally there was a joint mauza Kolara,
the co-sharers who were relatives had the first right of pre-emp-
tion and then all the other co-sharers of Kolara in an equal
degree. Then the devolution of the right altered ; firsh came the
relatives in the same mahal, for instance, Dilsukh, then co-sharers
of mahal Dilsukh and then the rest of the eo-sharers of the former
mauza Kolara. Relatives who went to other mahals were put in
the third category while non-relatives of the same mahal were
entered in the same category. Hence the pre-emptive rule was not
the same as it was before. When mahal Ganeshi Lal was parti-
tioned there was a further change in the rule. . Thus the right of
pre-emption was one entirely based on contract. When mabhal
Piyari Kvar az Ganeshi Lal was partitioned, no fresh contract was
entered into by the co-sharers of the two mahals, and so the right
of pre-emption, based on a former contract, lapsed. The rualing
quoted by the lower conrt, Gobind Ram v. Masik-wl-lah Khan (1),
does not apply to this case, because no custom of pre-emption is
proved. At every partition a fresh contract vvas entered into, and
the right of pre-emption existed as modified by the last contract.
But at the last partition no contract was entered into at all, so no
. pre-emptive right acerued to the co-sharers of the mahals formed
at the last partition out of mahal Ram Piyari. I hold that no

righb of pre-emption exists with respect to the property in suit
(1) (1907) L. L, R,, 29 All,, 295.
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which is ineluded in mahal Piyari Kuar ¢z Ganeshi Lial (of the
last partition).

« T set aside the decree of the lower court and in its place
decree | to the plaintiff possession of the property in mahal Piyari
Kuar az Kaheri.”

The plaintiff appealed.

The Hon’ble Pandit Sundar Lal, for the appellant: The
wajib-ul-arz at the settlement as well as that ab first partition re-
corded a custom of pre-emption. The heading of the pre-emptive
clause of the wajib-ul-arz is ¢ rawaj hag shofu &o’ The word
@ pawaej” is a clear expression, it cannot mean anything other
than custom, There is only a slight change in the language
of the two documents, which is not of wmuch material conse-
quence. 'The custom nevertheless remained vnabrogated. It
is clear from the language of the wajib-ul-arz prepared at
the first partition that it recorded a custom of pre-emption.
The further partition of mahal Piyari az Ganeshi Lal into
sub-divisions had not the etfect of putting an end to the custom,
He next contended that, even assuming that the wajib-ul-arz
prepared at the seitlement was a record of contract, it must
continue to operate as such up till the expiration of the setile-
ment. The mere partition daring the subsistence of the settle-
ment would not render the contract abortive. If the parties
intended to abrogate the contract they would have prepared a
separate wajib-ul-arz.

The Hon’ble Pandit Moti Lal Nehrw, for the Jespondeutq S

There was a variation in the terms of the wajib-ul-arzes pre-
pared at the settlement and the partition respectively. These
could not be records of custom., If it was a contract, then there
is nothing to show that the parties intended to let it continue for
the rest of the settlement, With reference to the words rawaj
and hag, he eited Dhanpal v. Nand Kishore (1).

SraxrEey, C. J. and Pracorr J:—We are of opinion that the
decision of the learned District Judge is correct, He has given
reasons for the conclusion at which he arrived, and we think that
those reasons are sound, He is supported in hlS judgment by the
decision of a Bench of this Court, of whlch one of us was p

(1) I, P, A., No. 32 of 1909, decidod on Tth J anuary, 1910,
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member, in appeal No. 22 of 1909 under the Ls tters Pgtent, Dhan-
pal v. Nand Kishores, The facts in that case wore somewhat simi-
lar to those in the present case and the learned Judge of this Court,
from whom the appeal under the Latters Patent was prefarred,
concarred with the lower appellate court, giving reasons for the
conelusion at which he arrived and which eommend themselves
tous. We, therefore, dismiss this appeal with costs,

Appeal dismissed.
Befire Sir John Stdnley, Knight, Chicf Juslice, and Mr, Justice Banerji.
DORT awp ovaees (PrLsanTires) v. JIWAN RAM (DEFENDANT). *
Pre-emption—Wajib-ul-arz— Custom or contract—Construction of docnment.

The wajib-ul-ars of an undivided village gave a right of pre-cmption, first,
to a near co-sharer (hissadar kerib) and then to a co-sharer in the village (£is-
sadar deh). Subsequently the village was divided by perfect paxtition, No
new wajib-ul-arz was framed, Property situated in one of the new mahals
wasg sold to a stranger, and a suit for pre-emption was brought by sharers in
ong of the other mahals, claiming as kissaderan deh.

Held by Sranpey, G, J,—That the plaintiffi was entitled to pre-empt not-
withstanding the partition, and that the words hissadar deh, as used in this
wajib-ul-arz, meant a sharer in ihe village.

Dalganjan Singh v. Eallie Singh (1) distinguished, Salib Ali v. Fatima
Bibi (2), Mithy Lal v. Muhemmad Abmaed Said Kkan (3), Abdul Haiv.,
Nuin Singh (4), Motea Sck v. Mussumat Goklee (5), Gokal Stugh v. Meannw
Lal (0), Abbas Ali v. Ghulam Nebi (7), Mata Din v. Mahesk Prasad (8), Ram
Din v, Pokkar Singh (9), Auseri Lal v. Ram Bhajar Lal (10) and Golind Ram
v. Masth-ul-lah Khan (11) referred fo.

Hald, by Baxgrit, J.~That the plaintiff pre-emptor could nob pre-cmpt
after the partition of the village, as, although he was & sharer in the village, he
was noti a co-sharer of the vendor, and that the words Aissadar dek as used in
the wajib-ul-avz meant a co-sharer of the undivided village for which the wajib-
ularz had been prepared. Dilganjan Singlh v. Kalka Singh (1) followed. Janks
v, Ram Partap (13) ond 4bdul Hai v. Nain Singh (4) veferred to.

Tris was an appeal under section [0 of the Letters Patent
against the decision of Aikman, J. The facts of the case appear

from the judgement under appeal, which was as follows :—
« This appeal arises out of a suit brought by the respondents to enforce a
right of pre-emption. The suit was based on the terms of the wajib-ul-arz of

* Appeal No. 63 of 1909, under section 10 of the Letters Patent,

(1) (1899) 1. L. B, 22 All,, 1. : (7) Weekly Notes, 1891, p, 137.
(2) (1909) T L. B., 82 All, 63. (8) Weekly Nobes, 1842, p. 100.
(8) Weekly Notes, 1899, p. 19. (9) (1805) L L. R., 27 AlL, 558.
(4) (1897) 1, L. R., 20 AlL, 93. (10} (1905) I. L. R., 27 All,, (02,

(5) {1861) 8. D. A, N.W. P., Vol 1,508, (11) (1907) I L. R., 29 All, 295,
(6)_(1885);1. I, R.,i7 ALL, 774, \12) (1905) I L., B., 28 AlL, 268,
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