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gons, becomes the mother’s strédhan, which devolves on her
death upon her own heirs and not upon the heirs of “her husband.
The question in the ecase appears to have been carefully con-
sidered, and the ruling has been followed in several later oases
including the case of Gambhir Singh v. Mukraddhwj (1). In
this last mentioned case it was contended that having regard
to the ruling of the Privy Council in Sheo Shankar Lal v. Debs:
Sohai (2) the rulings of this Court must be deemed @o be of no
suthority. The ruling in question is not a ruling upon the point
which is now before the Court. What their Lordships in that
case held was that under the Hindu Law of the Benares Sehool
property which a woman has obtained by inheritance from a
femals is not her si»idhan in such a sense that on her death
it passes to Ler stridhan heirs in the female line to the exclusion
of males, This is not the question whieh is before us, Some of
the considerations which arise in thab case may have a bhearing
upon the point before us. The question is by no means free
from difficulty, as has besn pointed out in the case of Chhiddu v.
Nauwbat, We think that we ought to abide by that decision,
unless and until it is reversed by their Lordships of the Privy
Council. We do not think that we ought to go hehind it, and we
therefore dismiss this appeal with costs. )
Appeal dismissed,

Bofore Mr. Justics Siy George EKnox and My, Justice Piggott,
QHOTE SINGH (DrorER-EOLDER) », ISHWARIL inp orHERS (JUDGMENT-
DEBTORS)*

Bzecution of decrea~~Limitation-—Act No. XV of 1877 (Indian Limitation
Act), schedule II, articls 179(4)-—S8tep in «id of execution—Civil
Procedure Code (1882), sections 2674, 258—dp plication to certify payment
made out of court.

Although a decree under seation 88 of the Transfer of Property Acf, 1883,
may not be capable of adjustment under section 2574 of the Code of Civil Pro-
cedure, 1853, yot whera the parties had professed to make such an adjustment,
and, the judgment-debtor having paid certain instalments of the decretal money,
the decrea-holder had applied to the court to have such payments certified under
section 258 of the Code, it was Asld that such applicatione operated to. keep
the decrec alive, although at the time there might have been no appliation

* Second Appesl No, 518 of 1909, from a decree of H. J. Bell, District Judge
of Aligirh, dated ths 10th of March, 1909, confirming a AQeores of Muhsmmad
Shafi, Subordinate Jadge of Aligarh, dated the 6th of July, 1908,

(1) (1907) 4A, L., 7., 673,  (3) (1908) L. L. R., 25 AM., 468,
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for exeoution sotunlly ypendirg, Sufen Singh v. Hire Singh (1) followed,
Tairint Das Bandyopadhva v, Bishico Lol Makbvpedaye (2) roforzed ta,

TaE facts of this case were as follows ;—

A decree under seciion 83 of the Transfer of Property Ach
was passed on the 24th of December, 1889, against the predeces-
sors of the respondents, and on the 11th of September, 13890, an
order absolute for sale was passed for Ras, 1,171-13-3 without
costs. Several applications for execution were made in 1892 and
1893, and on the 2ud of May, 1899, the executiion eusa was struck
off. On the 13th of July, 1901, on an application for execution,
an order was seat to the Collector for sale. On the 20th of Dec.
ember, 1901, however, an agreemeunt was filed whereby the
decretal amount to be paid was fixed and certain instalments
wers specified and on default of any instalwent the whole
amount was to be due. In consequence of this no sale took
place. On the 11th of June, 1904, aud the 14th of Muay, 1906,
the decree-holder certified payments of two instalments,

The present application for execution was presented on the
1st of April, 1908, and the judgment-debtors objectod thab ip was
barred by limitation, not being presented within three years of
any preceding application or any step in aid of vxecution, aud
that further it was barrsd by the twelve yewrs’ rule laid down
in section 230 of the Code of 13832, The lower courts allowed
the objection and dismissed the application.

The decres-holder appealed.

My, G. W. Dillon, for the appellant, contended that the decres
being one under section 83 of The Transfor of Property Act,
section 230 of the Code did not apply. He relied on Jadu,natk
Prasud v, Jagmohan Das (3). Up to July 1901 the decree ~holder
had not failed to make applications for execution within three
years of each preceding application. The proceeding of the 205h
of December, 1901, by which an agreement was certified was a step
in aid of exccution, The paymeuts which were certifiod in 1901
and 1994 were also steps in aid of exceution, Apart from the
question whether an applicatisn was pending, & payment certified
had the effect of satis{ylng the decree to that extent, and there
saved limitation. He cized Swujun Singh v. Hira Sm;/b (1).

(1) (1889) L L. R, 12 AIL, 390, (2) (1886) L. L. B, 1 '
(3) (1903)'L. I B, 25)A,(u..5). e 13 Gula, Gos.
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Munshi Gulzard Lal, for the respondents, submritted that as
between 1901 and 1908 no execution case was pending, there
sould be no “step in aid of execution.’ Moreover, as the
decree was one under section 88, there could be no adjustment of

that decree under section 257A of the Code of 1832, He relied

on Kashi Prasad v. Sheo Sahas (1).

Mr. G W. Dillon, in reply, submitted that secticn 257A
was wide enough to cover all decrees, and that the case in T,
L. R.,, 19 All, 186, was wrongly decided. Moreover, as
the judgment-debtor was a party to the agreement, he was
estopped.

K~ox and Preaort, JJ.—This is a decree-holder’s appeal inan
execubion case. Both courts below have held the decree to be
. barred by limitation. A prelimiuvary decree under section S8 of
the Transfer of Property Act was passed on December 24th, 1889,
which was followed by a decree absolute for sale on September
11th, 1890. Varions proceedings in execation followed, ths
decree-holder apparently granting extensions of time in return
for part-payment. The learned District Judge seems to have
been under some misapprehension when he spoke of execution
being ¢ apparently barred by time” when a payment of Rs. 140
was certified in May 1899. It has been conceded befors us in
argument that the decree was alive and capable of execution when
. an application for the same was made on July 13th, 1901. This
applieation was pending, and sale had actually been ordered,
when on December 20th, 1901, the parties presented to the court
and attested before it an agreement under the provisions of seetion
257A of the former Code of Civil Procedure, Act XIV of 1882.
According to this agreement the judgment-debtors were to pay
Rs. 1,800 (a larger sum than was due from them under the
decree), but without further interest, and in certain specified in-
stalments. The property was to remain hypothecated until the
-whole was paid) and in case of defanlt in the payment of any
one instalment the decree-holder was to bacome entitled to
« ggocute his [decree.” Payments under this'compromise were
certified to the court on June 11th, 1904, and again on May 14th,
1906. Finally, the judgment- debtors having made default,

the present application was made on May 22nd, 1908, The
(1) (1896) L L. R,, 19 AL, 186,

34

1910

CHoTE
SinGgH
.
IsRWARL



1910

CaorE
SinGHE

.
IsawaRT,

260 THE INDIAN LAW REPORTS, [vor. xxxiI,

application is for execution of the decreo absolute of September
11th, 1890, but the decree-holder claims to execute the same
subject to the terms of the agreement of December 20th, 1501, It
is certainly very doubtful whether he can do thisin face of this
Court’s ruling in Kashi Prasad v. Sheo Sahai (1), where it was
held that a deeree for sale under the Transfer of Property Act
was not capable of adjustment under the provisions of section
257A. of the Code of Civil Procedure. We were asked to recon-
sider this ruling, but it does not seem necessary for us to do so.
It may be that the decrce-holder is not entitled to enforce the
agreement of December 20th, 1901, but that his decree of Sep-
tember 11th, 1890, is still alive and capable of execution aecord-
ing to its terms, due allowance being made for any payments
since certified. We have 1o decide ab present only the question
whether the courts below were right in holding this decree to be
time-barred. The case depends on the provisions of Arlicle
179(4) of the Second Schedule to the Indian Limitation Act
(XV of 1877). We have not to decide whether the cartifying of
the agreement of Decerber 20th, 1901, was 1 step in aid of execu-
tion. There had been, as already pointed eut, an application for
execution on July 13th, 1901 ; the decree-holder’s application to
have payment certified on June 11th, 1904, was within three
years of this date, and the similar application of May 14th, 1906,
was made within three years both of this latter date and of the
22nd May, 1908, when execution of the decree itself was again
asked for. The question then narrows itself down to this:
Whether the decree~holder’s applications under section 258 of
Act XTIV of 1882 can be treated as applications to the Court to
take some step in aid of execution of the decree or order. There
are two reporled cases in the appellant’s favour-—Sujan Singh
v. Hira Singh (2) and Taring Dus Bandyopadhys v. Bishioo
Lol Mulkopadoys (3). The only distinctions which can be
drawn against the appellant are that in the former case the court
laid some stress upon the fact that an application for execution
was actually before the cours at the time when the payment was
certified, and thet ju the latter case the decree-holder took the
precaution of asking that an execution proceeding which had

(1) (1896) I. L. B.119 AN, 186, (2) (1889) L L. R, 12 All, 899,
(5)_(1886) I L. R., 12 Calo,, 606, ’
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been atrock off should be restored to the file, and thak the petition
under section 258, Civil Procedurs Code, be ‘¢ placed onm the
record . The ratio decidendi of this case is in favour of the
present appellant, Itds pointed ont that ¢ the effect of the certi-
ficate is to satisfy the decree so far as the sum certified is con-
cerned.” It must be remembered that without suech payment
being certified, on the application of one or nther of the parties,
it eould not be recognized as a payment by any court subsequent-
ly executing the decree. An application by the decree-holder
under section 258 of Act XIV of 1882 therefore calls npon the
court to do & certain act which ipso facto satisfies the decree to
the exteat of the payment certified, and without which the
decree would not be satisfied to any extent whatever. We hold
that smch an application satisfies the requirements of article
179(4) of the second schelule to the Indian Limitation Act
(XV of 1877), and that no sound distinetion can be drawn
between the present case and that reported in I. L. R., 12 All,
399,

We therefore set aside the orders of both the courts below
and dirvect the courb of first instance to readmit this application
for execution and to proceed with it according to law. The
decree-holder will get his costs in this and in the lower appellate
court.

Appeal decreed.

Before Sir Jokn Stanley, Enight, Chief Justice, and Mr. Justive Piggolt.
PRAN SUKH (Prarxrire) ». SALUIG RAM awp ornaks (DeEpaxDanTs) #
Pre-emyption—Wajib-ul-arz~—~Custom or contract— Partition of wvillage—Sepa-
rate wafib-ul- arses—Change in the languaga.

A village, originally undivided was first partitionsd into several mahals with
a geparate sottloment wajib-ul-avz for each, Bubsequently ona of these mahalg
was subdivided inbo two and fresh wajib-ul-arzes were framed for these two
mahals  Oneof thess new makals was in turn divided into two, but no fresh
wajib-ul-arzes were then framed. The wajib-ul-arzes framed at the first ard
gecond partitions diffred duter s¢ as to their condilions relative to pre-emption.
Held that there was evidence only of a contrach for pre-cmption, which, so far
as thae two last formed mahals were coneerned, had ceased to exist even Defore
the expiry of the term of the settlament, ‘

* Begond Appeal No, 827 of 1908, from a deares of B, J, Dalal, Distriet Judge
of Agra, dated the 12th of May, 1908, modifying'a decree of 8heo Prasad, Subordi-
nate Judge of Agra dated the 25th of, November, 1907,
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