VOL. XXXI1.] ALLAHABAD SERIES, 225
APPELLATE CIVIL.

Before Sir Jokn Stanley, Enight, Chicf Justics, and My. Justice Piggott,

EURIYA MAL (Prinmirs) o BISHAMBHAR DAS (Dzronpixt).®
FPartition— dppeal—dppeal against preliminary decrse after passing of the

final deorse.,

After the passing of the final decrse in a suit for partition, no appeal
will lie which does not challenge the final as well as the preliminary decres.
Mackenzie v. Nar Singh Sahat (1) followod. Uman Runwers v. Jardendban (2)
distingunished,

Ta1s was a suit for partition of a house. On June 25th,
1908, the court of first instance, the Munsif of Ghaziabad,
passed & preliminary decree in favour of the plaintiff, declar-
ing his right to possession by partition of a half share in the
honse in suit. On June 30th, 1908, the same court passed a final
decree, giving the plaintiff possession of a specified half-share in
the house according to a p :n which had in the meantime been
prepared by a Cormissioner, and adding certain orders as to

- coabs, which had been held over at the time the preliminary decree
was passed. On July 28th, 1908, one of the defendants appealed
to the court of the District Judge of Meerut against the pre-
liminary decree of June 25th, 1908, without impeaching the final
decree, which had in the meantime been passed, The District
Judge passed a decree which purported to be in modification of
the decree of June 25th, 1908, and directed that the plaintiff’s
claim in respect of a one-fourth share in the house in dispute be

dismissed, besides also modifying the order as to costs.

The plaintiff appealed tothe High Court and raised the preli-

minary point that mo appeal would lie merely from the preli-
minary decree for partition, whben a final decree had been
passed.

Munshi Haribans Sahat (with him Pandit Mohan Lal

Sandal) for the appellant.
Tr. Satish Ohamdra Banerjs (for Babu Jogindro Nath

Chaudhri ) for the respondent.

»8econd Appeal No, 1025 of 1908 from a decree of Louis Stuart, Distries Judge
of Meerut, dated the 20th of Angust 1908, modifying a decres of Harihar ILal,
Bhargava, Munsif of Ghaziabad, dated the 25th of Juns 1308,

(1) (1909) 1 L. B, 36 Oalo, 762.  (8) (1909) I, I, R,, 30 AlL, 479,
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8raxLuy, C. J., and Pracorr, J.—~This was a suit for parti-
tion of & certain house. On June 25th, 1908, the court of first
instance, the learned Munsif of Ghaziabud, passed a preliminary
decree in favour of the plaintiff, declaring his right to possession by
partition of a half share in the house insuit. On June 30th, 1908,
the same counrt passed a final decree, giving the plaintiff posses-
sion of a specified lalf-share in the house according to a plan which
had in the meantime beon preparved by a Commissioner, and add-
ing certain oxders as to costs, which had been hell over at the time
the preliminary decres was passed. On July 28th, 1908, one of
the defendants appealed to. the court of the District Judge of
Meerut against the preliminary decree of June 25th, 1908,
without impeaching the final decree, which had in the meantime
been passed. The learned District Judge passed a decree
which purports to hein modification of the decree of Juune 25th,
1908, and direets that the plaintiff's claim in respeet of a one-
fourth share in the house in dispute bo dismissed, besides also
modifying the order as to costs. The plaintiff coming to this
Court on second appeal raises as a preliminary point the plea
that where in a partition suit a final decree has been made it is
not open to an appellant to challenge the correciness of the
preliminary deeree without also appealing against the final
decree. We have been referred to no direct authority of the
Court on the point, The respondent before us relics, as did
the learned District Judge, on the decision of this Courtin Uman
Eunwari v, Jarbandhan (1). 1t was there laid down that the
fact that a suit bad been decided by the court of first instance
in compliance with an order of remand made under section 562
of the Code of Civil Procedure (Act X1V of 1882) is no bar to the
filing of an appeal from the order of remand or to the hearing of
suchan appeal. In our opinion that ruling does not cover the case
now before us. A right of appeal from an ovder of remand under
seckion 562 of the Civil Procedure Code of 1882 was expressly
given by section 588 of the said Code, and this Court proceeded
upon the ground that such right of appeal could not be taken
away in the absence of some direet provision to the contrary.
Moreover, in considering what the effect of the reversal of an

(1) (1909) L L. B., 80 A1, 479,
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order of remand, under section 562 aforesaid, wonld be, this Couvt
was careful to point out that snything done in pursuance of such
an order would become ipso facto of no effect on the reversal of
the said order, because the couzt concerned would have no jurisdie-
vion to pass any further order in the case (except by way of re-
view), unless empowered to do so by the order urder section 562
itself. No such consideration arises in the case now before us, 88
it is clear that the learned Munsif wfter passing his preliminary
decree Liad jurisdictiou, and indee? was bound to proceed in due
course to pass & final decres in the case. Lt seems to us that a
serious anomaly would be created by il modification of the pre-
liminary decree of Juve 25th, 1908, while the final decree of June
30th, 1903, remained in foree and had not been appealed against,
There is direct authority on the point in the case of Mackenzis v.
Narsingh Suhai (1), which decision isin favour of the contention
raised hefore us by the appellant. 'We follow this ruling, and
set aside accordingly the oxder and decroe of the lower appellate
court and restore that of the court of first instance. The plaintiff
appellant will geb his costs from the defendant respondent in
this and the lower appellate court.

Appeal decreed.
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UDAI RAT SINGH axp oreees (Primnrizes) o, BHAGWAN BAKHSH
SINGH AND ANOTHER (DEFRNDANTS).
{On appeal from the Court of the Judicial Commissioner of Oudk at Lucknow].
Transfer of immosable properly in Oudk--Oral gift infer vivos—dct No. I

of 1869 (Oudk Estates ct), sections 13,16 and 1T—Act No. IV of 1882

(Transfer of Property det), section 123—Deed, congiruction of—

whether testamentary or deed of gift inter vivo&«Legatoa predecoasing

tastator.

Under the Qudh Esiates Act (I of 1869) xmmova.ble property ig nob
transferable by gif infer vivos otherwise than by registered deed,

Although an adopted son is exempt from the operation of seotion 18, as
being one of the special class therein designated, a gift to him to be valid mush
comply with $ho provisions of sections 16 and 17 of the Act; the iwo sets ot
sections not being contradictory of eash othex.

By a deed dated the 5th May, 1887, executed by & talugdar in favour of his
ndopted som, the predecessor in title of the appellant, the executant (after
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