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APPELLATE CIVIL.

before Sir John Stanley, Knight, Chief Justice, and M r. Justice IPiggoti.
KURIYA MAL (Pt/AruTipp) «, BIBHAMBHAR DAS (Djib’bndano').'*' 

Partition— dpjpeal—‘ Ap])eal against ^preliminary decree a fter patting o f  iHa
final deetee.

After t ie  passing of the final deorea in a suit for partition, no appeal 
will lie whicli doas not challenge the final as well as the preliminary decree. 
HachenAie v. War Bingh Sahai (1) followed. Uman Kitmeari v. JariandJiaa (S) 
distingiiislxed.

T h is  was a suit for partition of a house. On June 25fch, 
1908, the court of first instance, the Munsif of Ghaziabad, 
passed a preliminary decree in favour of the plaintiff, declar­
ing his righc to possession by partition of a half share iu the 
house in suit. On June 30th, 1908, the game court passed a final 
decree, giving the plaintiff possession of a specified half-share in 
the house according to a p ; n which had in the meantime been 
prepared by a Commissioner, and adding certain orders as to

■ coats, which had been held over at the time the preliminary decree 
was passed. On July 28th, 1908, one of the defendants appealed 
to the court of the District Judge of Meerut against the pie- 
liminary decree of June 26th, 1908, without impeaching the final 
decree, which had in the meantime been passed. The District 
Judge passed a decree which purported to be in modification of 
the decree of June 25 th, 1908, and directed that the plain tiff 
claim in respect of a one-fourth share in the house in dispute be 
dismissed, besides also modifying the order as to costs.

The plaintiff appealed to the High Court and raised the preli­
minary point that no appeal would lie merely from the preli­
minary decree for partition, when a final decree had been 
passed.

Munshi Raribana Sahai ( with him Pandit Mohan Lai 
Sandal) for the appellant.

Dr. Satish Qlmndra Banerji ( for Babu Jogindro Ncith 
Ghandhri) for the respondent.

"Seoond Appofil No. 1025 of. 1908 from a decree of Louis Stuart, Dist.ricE Jixdge 
of Meerut, dated the siOth, oE August 190S, modifying a decree of Harihar Lai, 
Bharga.ya, Munsif of Ghaziahad, dated the 25th of June 1908.

1̂) (1909) I. L. R., 36 Oalo., 752. (2) (1909) I. U  B„ 80 All., 479,
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1910 STAiTLBy, C. J.p and P ig g o t t ,  J .— This was a suit for parti­
tion of a certain house. On June 25th, 1908, the court of first 
instanoe, the learned Munsif of Ghaziabaclj passed a preliminary 
decree in favour of the plaintiff, deolaring hia right to posscsRion. by 
partition of a half share in the house in suit. On June SOfch, 1908, 
the same court passed a final docree, giving the plaintiff posses­
sion of a specified lalf-share in the house accordiug to a plan, which 
had in the meantime been prepared by a Commissioner, and add­
ing certain orders as to costs, which had been held over at the time 
the preliminary decree was passed. On July 28th, 1908, one of 
the defendants appealed to. the court of the District Judge o f 
Meerut against the preliminary decree oF June 25th, 1908, 
i;vithout impeaching the final decree, which had in the meantime 
been passed. The learned District Judge passed a decree 
which ipurports to be in modification of the decree of June 25th, 
1908, and directs that the plaiiitiff'a claim in respect of a one- 
fourth share in the house in dispute bo dismissed, besides also 
m odifying th e  order as to costs. The plaintiff coming to'this 
Court on second appeal raises m a preliminary point the plea 
that where in a partition suit a final decree has been made it  is 
not open to an appellant to challenge the correctne'js of the 
preliminary decree without also appealing against the final 
decree. W e have been referred to no direct authority of the 
Court on the point. The respondent before us relics, as d id  
the learned District Judge, on the decision of this Court in Uman 
Kunwa/ri v. Jarband'ha'n, (1). It was there laid down that the 
fact that a suit bad been decided by the court of first instance 
in compliance with an order of remand made under section 562 
of the Code of Civil Procedure (Act X I V  of 1882) is no bar to the 
filing of an appeal from the order o f remand or to the hearing of 
such an appeal. In our opinion that ruling does not cover the case 
now before us. A right of appeal from an order of remand under 
section 662 o f  the Civil Procodure Code of 1882 y/as expressly 
given by section 688 of the said Code  ̂ and this Court proceeded 
upon the ground that such right of appeal could not be taken  
away in the absence of some direct provision to the contrary. 
Moreover, in considering what the effect of the reversal o f  an

(1) (1909) I. h. B., 30 All., 479,
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order of remand, uncler secbion 562 afoiesaid, would be t̂hia Coui-fc 
cai’eful to point out that anything done in pursuance of suoli 

au order would beeome ipso facto of no effect on the reversal of 
the said oi’cler, because the court concerned would have no jurisdie- 
tioa to pass any further order in the case (except bj way of re­
view), unless empowered to do so by the order under sectioa 662 
itself. Ufo such consideration arises in the case now before us, as 
it is clear that the leai-ned Munsi*' after passing his preliminary 
deci’ec had jurisdiction, and iiu’ce-'l w^s bouad to proceed in due 
com’o6 to pass a final decreo in the c&se. It seems to us that a 
serious anomaly would be created by Uie modification of the pre­
liminary decree of June 25th, 1908, while the final decree of June 
30thj 1903, remained in force and had not been appealed against. 
There is direct authority on the point in the case of M aolsem ie v. 
Narsingh Siihai ()), which decision is in favour of the contention 
raised before us by the appellant, We follow tbis ruling, and 
set aside accordingly the order and decree of the lower appellate 
court and restore that of the court of first instance. The plaintiff 
appellani] will get his costs from the defendant respondent in 
this and the lower appellate court.

Appeal decreed.

PRIVY OOUHGIL.

tJDAI BAJ SINGH and othbbs (Pcaihiifb's) o. BHAaWAH BAEHSH
SING-H AHD AHOTHBa (D»B’BHDAHa?6).

[On appeal from tlie Court oi tlie Judicial Commissioner of Oudh at L'uefenow]. 
Transfer o f  inrnovaUe j^roperitf in Owdk—Oval g ift  infer viYoa—^ci Isfo. I  

o f  1869 {Oudh Estates Act), tectiom  13,16 and 17—AH No. IV  o f  1882 
('Transfer o f  Troferty AciJ, section 123—Deecl, construction of—  
wlisther tesiament&ry or deed o f  g ift  inter Yivos— ^tedeceasinff 
testator.
Under the Oudh Estates Act (I of 1869) immovable property is not 

transferable by gift inter vims otiierwiae tkan by registered deed,
Althougli an adopted son is exempt from the operation of seotion IS, as 

being one of the speoial class therein designated, a gift to him to be valid musfe 
comply witli tlio provisions of sections 16 and 17 of tbe Act | tlie two sets of 
sections not being contradictory of each otber.

By a deed dated tlie 5th. May, 1887, exeouted by a taluq.dar in favour of his 
adopted son, the predecessor in title of the appellant, Ihe executant (after

Peeteni .'—Lord MAONAaHTBEr, Lord Oomoks, Sir AmpUfi Wi&sos; and Mr. 
AMB8 A li.

(1) (1909) I. L. B., 86 Oalo., 7S2.
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