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pure and simple^ it was for possession subject bo payment of the 
sum deposited and to an order by the court directing the mortga
gee to receive the same. The decree passed is an anomalous one 
and not in flfcriet conformity with the provisions o f the Traosfer 
o f Property Act. Ho doubt, as the learned District Judge 
remarks, this is due to the fact that the said Act had only recently 
come into force and the courts v/ere not fully acquainted with its 
provisions. No period is fixed within which the sum of Ba. 45-8 
is to be paid to the mortgagee and nothing is said as to the po55sible 
effect of non-paymeot. At the same time the decree as it stands 
is not one for possession pure and simple, ami cannot be treated 
as such. The relief sought is thus described "^That after pay
ment of Rs. 45-8 due on account of the mortgage in I’espect of the 
plaintiff's share, one-half share in the morbgaged property herein
after specified ba redeemed and possession thereof delivered to 
the plaintiff.”  It is provided that a decree for redemption of 
the mortgage^'is passed in favour of the plaintiff. The mere 
omission of the court to fix a time for payment does not seem to 
us to bring this ease outside the principle already laid down.

We accordingly dismiss this appeal with costs.
Appedl dismissed.
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Before Mr. Justice Tudiall.
EMFEROE, «. SHEO SARAN LAL. *

Criminal Frocedura Code, sections 233—236, 239— Misjoinder o f  charge*—
Illegality-^Act Wo. X L V  o f  I860 {Indian Fenal Code), teoiiont 408 and
m .
Tlie acoTised -was charged aud tried at one and the same trial foi three 

offences under section. 408 of the Indian Psnal Oode committed within a period 
of one year, and thres ofiences of forgery under section 467 of tie  Code and was 
conTioted and sentenced in respect all the six offences.

Meld that this was an illegality no  ̂ covered by section 637 of the Code of 
Criminal Procedure. Suhrahmania Ayyar v. King JEm^etor (1) followed. In 
re JBal Q-angaihar Tilak (.2) referred to and. discussed.

I]!? this case one Sheo Saran Lai, clerk of the Kasia Co-opera
tive Bank in the disjrict of Gorakhpur, waa charged with and
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1910 tried for, at the same trial, three offences under section 408 of 
the Indian Penal Code and three offencea of forgery under
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Bmpssob
V. section 467 of the Code. He was convicted of and sentenced for 

all six ofiences- It was found that he had embeiszled three sepa
rate sums of money paid in by three depositors, and had in each 
case given a receipt upon which he had forged the signature of the 
Manager of the Bank. In appeal from the order of the Sessions 
Judge the question arose whether the whole trial was not illegal.

Mr. A. H. Q. Ramilton, for the appellant.
Mr. B. Malcomson (Assistant Goveniment Advocate), for 

the Grown.
T udbalx ., J. :-—Th0 appellant Sheo Sarau Lai was the clerk 

o£ the Easia Co-operative Bank in the Gorakhpur District in the 
year 1898. He has been charged and tried at one and the same 

trial for three oSences under section 408 of the Indian Penal Code, 
and thi'ee offences of forgery under section 467 of the Indian Penal 
Code. He has been convicted and sentenced In respect of all 
the sis: offences. The case against liim ia that three different 
persons seeking to deposit money in the Bank, gave over GQi'tmn 
sums to him, which he embezzled,, and for which he gave receipts 
in hia own handwriting, forging thereon the signature of the 
Manager of the Bank. The primary question arises as to whether 
the trial of the accused at one trial in respect o f  six offences is or 
is not an illegality, under the circumstances of the case. Soction
233 of the Criminal Procedure Code lays clown a distinct rule 
that there shall be a separate charge for every distinct offence 
and that every such charge shall be tried separately, except in the 
cases mentioned in sections 234, 235, 236 and 239. Section 234 
lays down that when a person is accused of more offences than 
one of the game kind committed within the space ot twelve 
montbaYxom the first to? the last o f such offences, he may be 
charged with and tried at one trial for any number of the»n not 
exceeding three. Offences of the same kind are deiined as 
offences which are punishable with tho same amount of panieh- 
ment under the same section of the Indian Penal Code, or of any 
special or local law.

Privnd fctcie) the trial of the accused in respect of six offences 
one and the same trial, although they may have been oom.mitted



■within the space of 12  mouths, contravenes the  ̂ rale laid 1910 
down in section 233, even when read with section 234. It has ~kmpebob 
been argued, however, that section 2S5, clause ( 1), must he read 
with section 234, and that the three offeDces mentioned in the Lii., 
latter section canst be deemed to include all the offences committed 
in three similar transactions such as are contemplated by section 
235, clause (1) ;  in other words, if an accused person goes through 
three similar transactions within the period of twelve months, 
committing in each transaction the same series of offences, he can 
be tried at one and the same trial on account of all oifences 
committed in the course of the three transactions, even if they 
total more than three. I  am of opinion that this would be too 
great an extension of the exception mentioned in section 234.
A  point connected with these sections came before the Bombay 
High Court in the case of £al GcungadJim Tilak (1). The 
judgment in that case makes no reference whatever to elauee (1 ), 
section 235. Clause (2) of that section and sections 237 and 239 
were considered, no doubt, but the present point was not before 
that Courfcj and in my opinion, clause (1 ), section 235, and section
234 must be mutually exclusive, Even at the trial o f  Bal Qanga^ 
dhar Tildh, the prosecution was restricted to three offences, 
although there were two similar transactions, in each of which 
two similar offences had been committed, and the accused had 
been committed for trial in respect of all four offences. To hold 
that section 234 covered all offences committed in the course of 
three similar but separate transactions when the number of 
o f fe n c e s  was more than three would, in my opinion, be straining 
the language o£ the section beyond all bounds. Even in the trial 
ot-Bal Gangadhar TilaJc the Bombay Court did not go to this 
extent, and in my opinion the trial o f the present appellant in 
respect o f  six offences, three of embezzlement and three o f 
forgery, is an illegality, as was laid down in the case o f Buhrah-
mania Ayya/ir(2).

In  this view I  think it would be improper to go into the 
merits of the case. I ,  therefore, admit the appeal, set aside the 
conviotions and sentences and order the retrial of the appeUanli
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on the charges preferred against him, in accordance with law. 
It be o}fen to the Sessions Judge to divide the trial into two 
or three trials as he may think fit.

Appeal allowed.
[Sea also Htnperor v. Mata Frasad, I. L. R., 31 All., 351, and ^m^eror v. 

Salm-uUah, I. L. B., 32 All., 57—Ed.]

REVISIONAL CIVIL.

Before Mr, Justice SirlGeortje Kno^ and, Jfr. Justice Ricliaris. 
GOaWAMI SRI RAMAN liA IJI MAHARAJ (Objhotor), ®. BOHRA DESEAJ,

(Opposi™  p a e t y ),*

Act Wo. X I I o f  1887 (Bengal, N .-W , F. and Assam Civil Courts Act), section 
21—Act No. V I I  o f  1870, (Court Fees Act), section 11— Valuation o f  suit 
—Appeal—Jurisdiction.
So long as there has been no ordor accepted by the plaintiff to make good a 

deficiency in ccurt fees, th.0 original value assigned by the plaintifE must ba taken 
as the value of tlie suit for tlao purpose of regulating the iuTisdiction of the 
appellate court; but when there has been suoh an order made and accepted by the 
plaintiff, from that moment the value of the suit must be tahen as being in accord
ance with the fee actually paid by the plaintiff, Ijjattilla 'Blhuyan y. Chandra 
Mohan Banerjeo (1) followed. MadJio Das v. Ramji Fatah (2) distinguished.

The facts of this case were as follows :—
One Desraj brought a suit for recovery of Rs. 1,945 on 

a hypothecation bond and offered to redeem prior mortgages, 
i f  the prior mortgagees proved their debt. The decree was 
however passed on a compromise conditioned on redemption 
of prior mortgages amounting to Us. 15,700 and payment of 
requisite court fees. The applicant was to pay the mortgage 
money by instalments. The judgment-debtor did not pay the 
decretal amount; the decree-holder applied under section 89, 
Transfer of Property A ct/ to have the order made absolute* 
The judgment-debtor filed an objection. The Subordinate Judge 
disallowed it and made the order absolute. The unsuccessful 
objector filed an appeal before the District Judge, who returned 
the memorandum of appeal to he presented in the High Court.

Pandit Mohan Lai Sandal, for the appl i cant -The  original 
valuation of the sqit being about Ef?. 2,000  ̂ the court of the Bis- 
fcrici Judge was competent to hear the appeal. He referred to

* Civil Kovision No. 4*1 of 1909.
{I) {m?) I. h, H Oalo., 901 (2) (im) I, L, B„ IG All,


