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APPELLATE CIVIL.
B efore Sir Jol.n Stanley, KnijJit, Chief Jusiiee, and M f. lusUce 

K a r a m u t  M u s 't ln .

• K A N O H A -N  BINCtH a sd  a n o th e r  (P la ik t ip fs )  v . M A N I Ea:m  
(D bi'eh dah t). **

I ‘i'S-e}nption— W'ajih-iil-arz—Construetion o f  dociiuient— Qotilra ct or custom.
Tho pre-emptive ^ause of a wajib-ul-asa mn as follows :—"  Kui mn^adma 

hag, sliafa ka dair nahin hua : aiyania ho jari rak/ma haq sAafa ka ham ko 
manzur haiJ* Meld on a coastrucfeion of tlia wajib-ul-arz that those words 
did not denote a record of a ottstom but merely of a contract to taka effect ia  the 
future.

Tasaddu^ Susain Elian v. Ali Musam Khan (1) followed, Sasari Lai 
V. Durga Frasad (2) distinguished.

T his  was a suit for pre-emption, based on the wajib-ul-j,rz 
prepared at a previous settlement, alleging tliafc the wsjib-ul-arB 
recorded a custom of pre-emption entitling him to pre-empt the 
property, which had been sold to a stranger. The defendant 
vendee pleaded, among othei’ things, bhat the wajib-ul-arij in 
question recorded a contract which terminated at the espiuation of 
the settlement at which it was prepared. The terms of the wajib- 
ul-arz were as follows ;— Zilcar intiqal haqiat bar%ye hai wo 
rehan wo hiba wo warasat worawaj haq sliafa wo dastur 
izdcowaj sani,

Kuchh haqiat r&han nahin hai, aiyanda hwr hissadar ho apne 
juz wa 1ml haqiat Joe intiqal ka ikhtiar hai, ah tah hoi 'in%qad/ma> 
haq ahafa Jca dair nahin hv̂ â  aiyanda ko ja ri rakhna hag 
shafa Jca ham ho manzur hai; jo  hissadar apna haqiat farohht 
kama chahega to awal hadast hiradar haqiqi jo  shamil zamin- 
dari hô  badahu pas hissadar jaddi^ jo woh na len to pas hissa­
dar pattif bahalat inhar unke, pas hissadar digar patti, agar 
woh na len to jiske hath chahega farohht karega.^^

The court! of first instance held that the document recorded a 
custom and decreed the plaintiff^s suit. The lower appellate 
court, however, held that it recorded a contract and not a custom, 
The plaintiff appealed to the High Court.

Babu Bital Frasad Ghose, for the appellants, contended that 
the wajib-ul-arz was primd facie evidence of the existence of

® Second Appeal No. 7T2 of 1908 from a decree of GirraJ EislioE Datt, Sab- 
ordinate Judge of Bareilly, dated tJia 12th of June 1908, reversing a decree of 
Abdul Halim, Munsif of Aonla Faiidpur, dated tie 29th of IToveiQber 1907,

1̂) Weekly Notes» 1908, p. 121. (2) 8ufr<x p. 187.
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1910 a custom of pre-emption and the lower appellate court had erred 
in holding*' it to be that of a contract. The heading of the pre­
emption clause of the wajib-ul-arz “ rawaj haq shafa wa dastur 
i'̂ ddhwdj clearly showed thaj tho docamerifc recorded a
custom of pre-emption. He distinguished Tasadduq Eusccin 
Khan v. AH Hmain Khan (1) and relied on an unreported 
decision in Hamri Lai v. Durga Prasad (2).

The respondent was not represented.
StanleYj C, J.j and KabAMAT fiusAiK, J.—This case appears 

to us to be uudistinguishable £l‘oqi the case of Tasadduq Husain 
Kka% V. Ali Husain Kha'ti (1), which was decided by this Bench. 
The learned pleader for the appellants endeavours to distinguish 
the two caseŝ  and he also relies upon a recent dooision in an 
appeal under the Letters Patent, namely, Appeal No. 45 of 1909, 
decided by a Bench of which one of us was a member (2). In 
that case it was argued that the* case of Tasadduq Husain Khan 
V. A li Husain Khan was nob distinguishable from the case 
before the court, but it was pointed out in the judgment that the 
language used in the wajib-ul-arz in the two cases was differ­
ent in an important respect. In the wajib-ul-arz then before 
the court the clause as to pre-emption ran in the following terms, 

aiyanda ho jari rahhna rawaj shafa ha ham ho m anm r hai.”  
In the wajib-ul-arz in the case of Tasadduq Husain Khan v, 
Ali Husain Khan, the words are aiyanda ho ja ri rahhna 
rawaj haq shafa ha manzur hau’ * In the judgment the import­
ance of the introduction of the \vord haq ”  between rawaj 
and “  shafa ”  is pointed out. "We find the following comment in 
the judgment:—“ Now the wajib-ul-arz referred to in the case 
of Tasadduq Husain Khan v. Ali Husain Khan does differ in 
one material respect from the wajib-ul-arz before us. Between 
the words  ̂rawaj  ̂ and ‘ shafa ' there comes in the important 
word ‘ haq,  ̂ In the case now before us reliance is placed upon 
the language of the heading of the clause dealing with pre-emption, 
which runs as follows:— Rawaj haq shafa wo dastur izdawaj 
sani.  ̂ It is contended that ‘ rawaj ’ properly translated is 
‘ custom  ̂ and that therefore we should treat the subsequent 
language of the wajib-ul-arz, in which the parties express their

(1) Wookly Hotoa, 1903, p. 131, |2) Sti^ra p. 187.
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desire to continue tlie right of pre-emption^, as sliowmg that a 
pre-existing custom existed. "We do not so iaterprefc these words. 
The proper translation, we think, is currency, or practice, of the 
right of pre-emption and custom as to remarriage.” W q are 
unable to distinguish the language of the wajib'ul-arz in this 
case from fchat in the earlier case decided by us aud must dismiss 
this appeal. We accordingly dismiss it, but without costs as no 
one appears to represent the respondent.

A'ppeal dismissed.
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Before Sir John Stanley, KnigTit, Chief Jttaiice, Mr. Justice Richards and 
Mr, Justice Tudhcdl,

ABTHUR FIjOWBRS (P e tit io n e e )  c, MINNIE FLOWERS (E espon eeh t)  
k-m THOMAS JOHN MOORE (C o -e e s p o o te n t) /

A d  No. I V  o f  1869 {Indian JLiwrae Aai), section ^—Divorce— Jurisdiaticn—
“ Heside.̂ ^

Held  tliat a mere t'emporary sojourn in a place, there being no intention of 
Ecmaining tlnore, will not amount to residence in that place wittin tie  meaning 
of section S of the Indian Divorce Act, 1869, so as to give jurisdiction under the 
Act to the court within the local limits of whose Jurisdiction such place la 
situated.

T h is  was a petition for dissolution of marriag-e. The peti­
tioner and thej co-respon.dent had at one time been stationed 
together at Meerut, and, being both free-masons, were on terms 
of the greatest intimacy. Subsequently the petitioner was trans­
ferred to Hyderabad (Scindej, the co-respondent remaining in , 
Meerut. Whilst the petitioner was stationed at Hyderabad he 
had occasion to pay a short visib to Meerut. The petitioner 
took his wife with him, and they stayed with the co-respondent. 
On this occasion the petitioner accidentally found a letter which 
led him to believe that the respondent bad committed adultery 
with the co-reBpondent. The petition was filed in the court of 
the District Judge of Meerut, who beard the case and granted 
the petiiioner a decree for dissolution of marriage. The decree 
then came up to the High Court for confirmation. The rest of 
the facts o f the ease are stated in the judgement.
• "Mr. ui. for the petitioner.

* Matrimonial Befereuee No. 5 of 1809.
2?


