
mo REVISIONAL CRIMINAL.
January 6. ____________

S efore M t. Juifice Eialtards.
E¥PEROB V.  BKIJ PAL SARAN and o th e r s . *

A ct No. I I o f  18^9 (Indian Stamp Aot), tecUon 62 {l)[h)->Siam^—Av3at3.— 
Wmtamped award signed ly parties io suhmittion— Fart^ signing “  other' 
wise than as a witness^'
Where certain parties to an arbitration, who had signed the submissioa to 

arbitration, also signed the award, aot as witnesses, but under the heading 
'• signature of the heirs,”  and the award was not stamped, it was S.eW tliat such 
parties did not fall within the purview of section 62, clause (1)(5), of the Indian, 
Stamp Aot, 1899, as persons “ executing or signing otherwise than as wit
nesses.”

Certaijt persons, members of the same family, referred fco 
arbitration matters in dispute amongst them by a submisBion 
duly signed by the parties concerned. The arbitrator made his 
award, but did not stamp it in the’manner required by law. The . 
award was'signed, as well as by the arbitrator, by certain wit
nesses,“'and by certain of the parties, who signed under a separate 
beading ‘̂’siguatnre of the heirs.”  The fact that the award was 
not stamped having subsequently come to the notice of a court, 
the parties who had so signed were prosecuted under section 62, 
clause (1)(&), of the Indian Stamp Act and fined. On appeal 
the convictions were affirmed, but the fines reduced. The parties 
then applied in revision to the High Court.

Babu iSai^a Chandra Muherji and Babu Girdhari Lai Agar- 
wala for the applicants.

Mr. E. MaUomson (Assistant Government Advobate), for 
the Crown,

The judgment of the Court was delivered by 
R ichards, J.-“—This is an application in revision to set aside 

the order of the Joint Magistrate of Moradabad and the order of 
the Sessions Judge of Moradabad confirming the conviction, but 
reducing the fine to a sum of Rs. 150 each. The prosecution was 
brought under seetion^62 of Act II .o f 1899. Clause (6) of sub
section (1) of that section provides that any person executing 
or signing otherwise than as a witness, any other instrument 
chargeable with duty, without the same being duly stamped,

»Grrminal Kevision Ho. 675 of 1909 from an order of 8, B, Daniels, 
SeBBiens Judge of Moradabad, dated the 4th of September 1909.
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shall, for every such offence, be punishable with fine, which may m o
extend to five hundred rupees.”  Ifc appears that in the year 
1901 certain persons, members of the same family, submitted ^
disputes about the division of the family property to the arbifcra- Sabak,
tion of another member of the same family, namely, Brij Bbakhan 
Saran. This gentleman duly made and published his award, 
which was acted upon by the parties. There are witnesses to the 
award, persons who signed expressly in that capacity. Iramedi-

- ately under their signatures are the signatures of the applicants.
They signed under the head ‘ ‘ signature of the h e i r s . I t )  is 
admitted that all the applicants, who thus signed the award, had 
already signed the submission to the arbitration. Although ifc is 
not very material to the question before me, it may be mentioned 
that in 1908 ifc became necessary in another suit to produce the 

-award. I t  was objected to by one of the parties to the suit as 
not being stamped. As the result of this objection a penalty of 
over Es. 4,000 was imposed, which on appeal to the Board of 
Revenue was reduced to Rs. 2,200. The matter having become 
public in this manner, a criminal prosecution was instituted 
against the applicants, under section 62 of the Indian jStamp Act,
I I  of 1899, as already mentioned. The result of the Sessions 
Judge’s order being that the present applicants have been ficed 
Rs. 150 each, the question before the courb is, whether under the 
circumstances the applicant? signed the award “  otherwise than 
as witnesses/^ within the meaning of sub-section (1), clause (6) of 
section 62 of Act I I  of 1899. It is impossible to say that every 
person who writes his name on a document of this nature otherwise 
than as a witness has committed an offence under the Act, be
cause, if that was so, even a Judge who signed the document as 
an exhibit would be liable to a fine, lb is a pity no definition is 
given in fihe Act as to the meauing of the expression ‘'signing 
otherwise than as a witness.”  Supposing that in the present case 
the applicants had been no parties to the submission to arbitration 
and had signed the award as au agreement, and, notwithstanding 
the fact that they were no parties to the submission, they intended 
to be bound by the award, I think that they might be said to have 
signed the award otherwise than as witnesses, within the meaning 
of the section. Again, if there had been some informality in the
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1910 submission or in the arbitration proceeding and interested parties
— - had signed as evidence of a waiver of the irregularity, they mightiLMPEBOB ^

«, perhaps be said to have signed otherwise than as witnesses. In
the present casê  howeverj it must be assumed that the snbrais- 
sioHj the arbitration proceedings and the award were all perfectly 
regular. I f  they were, the award bound the applicants just as 
effectually without their signatures as with them. The document 
was complete when the arbitrator signed and [mblished his aw'ard, 
and the only result of the signatures of the applicants was to 
avoid the necessity of proving perhaps at some remote date the 
regularity of the arbitration proceedings, It must be remember
ed that a penal Act mu*t be read as favourably as possible for 
the subjects. The arbitrator^ who was the real person who exe
cuted and signed, and whose execution and signature was neces
sary, was never proceeded against. I  am informed that he died 
long before the institution of the present prosecution. The ex
pression excoated with reference to instruments is defined in 
section 2 as meaning signed.’  ̂ I think the word executing ”  
in section 62 must mean very much the same as signing”  and 
this must be held to mean signing ”  so as to complete the docu
ment so that it may have full legal effect. In my opioion under 
the circamstauce'3 of the present case the applicants ought not to 
have been convicted. I  accordingly allow this application; set 
aside the orders of the learned Magistrate and the Sessions Judge; 
acquit thd applicants, and direct that the fines, i f  paid, be re
funded.

Application allowed ,̂
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