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agree with the interpretation thus put upon the wujib-ul-arz, It 1909

has been contended before us that the words containetl in the “Hazant Dot

wajib-ul-arz do not in reality differ from the words ccatained in v "
Dvurea

the particular wajib-ul-arz which was eonsidered in the case of  pgep
Tasaddwg Husain Khoan v. Al Husain Khan (1), and that as
in that case the words there used were held to indicate the making
of a contract only amougst the co-sharers and nob the keeping alive
of a pre-existing custorn, we should in this case construe the
wajib-ul-arz before us in the same way.  Now, the wajib-ul-arz
referred to in the case of Tusadduq Huswin Khan v, Ali Husuin
Khan does differ in oue material respect from the wajib-ul arz
before ns. Between the words ““rawej ”” and “shafu ¥ there
comes in the important word ¢ auqg” To that decision one of
us was a party, and it was pointed out that every question of the
“kind must be governed by the language which is to be foundin
the docoments under which rights of the kind arise, and the cuse
law rarely is of much assislance fo the coust in determining such
questious. This has been repeatedly laid down. Iu whe present
case we are concerned merely with thie language of the wajib-
ul-arz before us, We have no doubt as to what the mesaning of
this wajib-ul-arz is, namely, that there was a pre-existing custom
of pre-emption and that the persons who dictated chat wajib-ul-
arz did intend that that pre-existing custom of pre-emption should
continue. We accordingly dismiss this appeal with costs,
: Appeal dismissed.
Bofore Sir John Stanley, Kuight, Chief Justice, and My, Jusitee Banerji, 1910
KANHAI RAM AND aworHER (PLirrrirrs) oo MUSAMMAT AMRI axD oraers January .
{DEFENDARTS ). P
Hindy Lew—Successivi—Stridhan— Property woquived by adverse pussession,
Where a Hindu female acquives o title to properiy by means of adverse
possession, such properly Lecomes her séridhan and descends as such "to her
heirs, Brij Indar Bahadur Singlh v, Ranss Janki Koer (2) and Mokim
Chunder Sengal v. Kwsht Kant Sanyal (8) followed.
TaE facts out of which this appeal arose were as follows t-—

One Salig Ram had two sons-~Ganga Dan and Sheo Lal:
Ganga Dan had a son named Khushal Ram, who died in his

* First Appeal No, 191 of 1908, from a_dscros of Muhammad Shafi, Subs
prdinate Judge of Aligarh, dated the Ist of June, 1908,
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father’s life time, leaviny o widow, Musammat Ishri, Fm sur-
viving. Sheo Lal had s son, Novain Das, whose wife was one
Musammat Amri. Gunga Dan died in 1832 or 1863, and after
his death hLis daughter-m-law Ishii ook possession of his pro-
perty and held it nnul her death in 1899. Tt was found that
she acquired » title by adverse possession. After the death of
Musammat Tshii the property was taken possession of by Musain-
mat Amri and one Gopal.  In 1906 the present suit was brought
by Kanhal Ram and Daya Ram, whe claimed to be th neareste
heirs of Musammat Ishri, against Amzriand Gopal and various
transferees from them. The court of first insbance (Subordinate
Judge of Aligarh) diswnissed the suit upon vavious grounds
which are detailed in the judgment of the High Court. The
plaintiffs appealed to the High Court.

Babu Durgr Charan Banerji, for the appellants, reterred to
Mohim Chunder Sunycl v, Kashi Kant Sungal (1) and Bal-
want Singh v. Ram Dei, unreported.®

Munshi Govind Prased (with bhim Babu Jogindro Naih
Chuudlri and Babu Girdhari Ll Agarwals), for the respon-
dents, supported the judgment of the court below.

Sranvrey, C. J, and BANERSI, J.—This appeal atises out of
8 sult to recover possession of property which formerly belonged to
one Ganga Dan. GangaDan wasone of the two sons of Salig Ram,
Sheo Lal being the other. Ganga Dan had a son named Khushal

* The judgmentin this case (S. A. 414 of 1905, decided on
December 7, 1906) was as follows :— :

, Branrmy, C, F,, and KNox, J,—In the suit out of which ihis appoal has
arisen the plaintiff appollant Balwant Singh claimed to be entitled to the pos-
gession of & certain houso which formerly belonged 1o his relatives Ramn Chandea
and Lachman., In his plaint he scis forth the death of Lachman in the ycar
1875, the death of Ram Chandra in tho yenr 1876, and states that after tho
death of Lachman his widow Musammab Jamna Dol had leen in possession
and ocoupation of the house first jointly with Ram Chandry during his life time
and subsequently with Musammad. Chinti, the daughtor of Ram Chandra, Then
the plaint sebs forth the death, childless, of Musammat Chinti in 1886, and that
ginos that date Musammat Jamna Idel had boon in exclusive possession
of tho houge until her death on the 18th of JFanuary, 1903, The plaintiff then
alloges that he is the nearnst reversionar of Lachman and Rem Chandra and
upon these faots he bases his claim to possession,

(1) (1897).2 O, W. X, 161,
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Ram, who died in his father’= life time, leaving & widow,
Musammat Ishri, him surviving. The other sop of Salig Ram,

namely Sheo Lal, had a son named Narain Das and his wife was
oue Musammat Amu, a defendant in the suit. Ganga Dan died
in the year 1332 or 1883, leaving his daughtor-in-law Musammat
Ishyi him surviving, who upon his death entered in’o possession
of his property and continued in possession until the year 1899,
when she died. It has heen found by the coars below, and there
is no controversy as t» this, that Musammab Ishri acquired an
- absolute title to the property of Ganga Dan by adverse posses-
sion.

Included in the prayors for relief is a prayer that ¢ baving regard to the
facts of the case, any additional relief or any velief in place of the relief sought
whieh the court may be able to grant may also he granted.”” The eourt of first

—instance sebtled, amongst other issues, the issue whether Musammat Jamna Dei
had been in adverse possession of the house for over 12 yoars and had become
absolute owner at tho time of her death, and if so whether or not the plaintift
was enbitled to inherit that property. He held that the plaintiff was entitled to
suceeed as the reversionary heir of Ram Chandra and Lachman, but that even
if Masammat Jamna Dei becamn absolute ownor by adverse possession for aver
12 years that would make the property her personal property and in respect of
it the plaintiff as her husband’s neavest heir was entitled to succeed, On appeal
the learned Distriet Judge reversod the deeision of the court helow holding
that in his plaint tho plaintifi did not eclaim to be cntitled to the property
as the heir of Musaymmat Jamna Dei, bub that he merely claimed it as the near-
est heir of Liachman and Ram Chandra. He says in his judgment that, finding
that Musammab Jamna Dei had aequired title by adverse possession, he need not
ymﬁhﬁwmmMnoWMMﬂmwﬁ%@bm@tm&wmm
plaint, a decres in favour of respondent as heir of Jamna Dai could he passed.
¢¢It was uob prayed that respondent should be pubinto possession of the pro-
perty as hoir of Musammat Jarona Dei: no issue was sfruck as o whether
the respondent was her heir, to docide whieh it m’ght even be necossary fo
consider the guestion of sfiridhzn, the heirs being different according to the kind
of stridlun the property in question was.”! This is altogother in our opinion
00 narrow o construcshion to place upon the languaga of the phint. The plaintiff
seb forth all the facts material for the determination of his rights in respect of
the prbpcrty, and whilst e asked for proprietary possession as the nearest rever-
sioner of Lachman and Ram Chandra he also asked that “ having regard to the
faots of the case any additional relief or any relief in place of the rclief sought
which the court may be able to grant, may aiso bo granfed " lohim. We think
that the learned Additional Judge ought to have determined the question which
was knit botween the parties in the court of frst insfanss, namely, whether in
view of the facta the plaintiff was entitled fo inhexit the property, whether as
Loir of Lachman and Ram Chandra or as heir of Musemmat Jamna Dei, Befora
therefore we oan determine this appeal wé rouat refer the following imsue botbg
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The plaintiffs claiming to be the nearcst reversionary heirs
of Musammat Ishri instituted the suit out of which this appeal
has arisen for recovery of poseession of the property. The court
below has dismissed their claim on threa grounds. Iirst of all
the court held that the suit was barred by limitation, it not
having been brought within 12 years from the death of Gunga
Dan. The learned Subordinate Judge was of opinion that the
plaintiffs’ claim was as reversionary heirs of Ganga Dan for the
recovery of hisproperty ; hut upon a perusal of the plaint it will be
seen that their elaim was not based on their heirship to Ganga
Dan but on their heirship to Musammat Lshei, Tn the third
paragraph of their plaintthe plaintiffs say that they are the
heirs and next reversionere of Musammat Ishri and are entitled
to the possession of the property in dispute. Musammat
Ishri baving acquired title by adverse possession, it passed
upon. her death te her heirs, whoever they may be, as her
stridhan, She died in 1899 and the present suit was luslituted
on the 8th of May, 1900, that i3, well within the period of 12
years. The learned Subordinate Judge thinks that property
acquired by a female by adverse possession is nob her stridhan :
but this is contrary to the views expressed by their Lordships of
the Privy Counecil in the case of Brij Indar Buhadwr Singh
v. Rami Janki Koer (1) and also coutrary to the deeision in
Mohimm Chunder Sanyal v. Kashi Kant Sunyal (2). (See also
the decision of_ this Beneh in the case of Balwant Singh v. Mu-
samaat Rom, Dei, S. A. No. 414 of 1905, decided on the Tth
of December, 1906, which has not been reported.* It is clear
upon the authorities that property so a:quired by a female is her
stridham and as such stridhan passes to her heirs.

Then the learned Suvordinate Judge was of opinivn that the
suit was barred by section 43 of the former Code of Civil

learned Additional Judge for determination, namely :—*Is the plaintiff the
nearest roversionary heir of Musammat Jamna Dei and as such entitled to her
stridhan, including the house in guestion "’

We refer this issue undor the provisions of section 566 of the Code of Qivil
Progedure and direct that the lower appellale court shall take such additional
relevant evidence 28 may be adduced by the parties. On retuwrn of the finding
the parties will have the usual ten days for filing objections,

4 (18’{’(), L.B,SL4A,1:80, {2) (18973 8 0. W. N,, 161,
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Procedure for these reasons:—Musammat Amri, the widow of 19149
Narain Das, eutered in i ’ .
- Das, en ejed into possession of 'her hus!)ands Property g, i muar
upon his death. She male a gift of portion of it to one Gopal v.
. .. . . . Mrsans
Sahai ; whereupon the plaintiffs, claiming to be the reversionary EC\:,}’?“T

heirs of Narain Das, instituted a tuit to bave this gift in favour
of Gopal Rahai set aside as again:t them. The gift was set aside
on the ground that Musammai Amii Tad only a widow’s life
estale and was not entitled to dispose of the property of Narain
Das beyond her life estate. The court below was of opinion thas
the plaintiffs in that suit ought to have claimed the property which
they seek to recover in this suit, hut in this the learned Sub-
ordinate Judge is clearly in error. The claim in the former suis
to have the deed of gift sef aside was based on a distinct cause of
action. It was notincumbent on the plaintiffs in it to join a
claim 10 recover the property owned by Musammat Ishri.

The preliminary grounds wpon which the court below dis-
missed the suit are untenable, and it will be necessary there-
fore to remand the sult to that court for trial upon the
merits. We accordingly allow the appeal, set aside the decree
of the court below, and remand the suit to that court under the
provisions of order 41, rule 23, of the Code of Civil Procedure,
with directions that it be read mitted in the file of pending suits
and be di-posed of according to law. The appellants will have
the costs of this appeal in any event. All other costs will abide
the event.

Appeal allowed and canse remanded.

Before Mr. Justice Rickards aud My, Justice Tudball.
SADANAND PANDE (Pratntier) v, ALT JAN AxD ormERS (DEFENDANTS)*, J’anlq?;g?y 5
Aet (Loeal) No. IIL of 1901 (United Provinces Land Revepne Act) sections 66, .
: 86— Markel Right to levy tolls~Cexs.
Held that the levy by the owner of a private market of market dues st so
much per head for every beast sold and of rent for land ocoupled by stalls is not
Megal, Swkhdes Prasnd v. Nikal Chand (1) distinguished,
TaE facts of this case were as follows i—
The plaintiff asked for a declaration that he was entitled to

realize the income and profits of a certain fair jointly with the

_* Firat Appes] No, 198 of 1908, from a decxee of Srish Chandrs Basu, Subor-
dinate Judge of Ghasipur, dated the 18th of June 1908,
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