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agree with the iaterpretation thus put; iipou ihe wajib'uLarz. It 
has beeu contended before as that the words contaiue*̂ l in the 
wajib-ui-arz do notiu reality differ from the words ors.taioed ia 
the particular wajib-ul-ari! which was considered in the case of

■ Tasadduq Husain Khan v. Ali Husain Khan (i)^ and that as 
in that case the words there used were held to indicate the makino' 
of a contract oulv amougst the co-sharers and nob the keeping alive 
of a pre-existing ctistom, wo should in this case cojisfrue the 
wajib-ul-arz; before us in the same way. iS[ow, the wajib-ul-ar/ 
referred to io the case of Tasadduq Husain Khan v. Ali Humin 
Khan does differ iu one material respect from the wajib-ul arz 
before us. Between the words “  rctwaj ”  and ska fa  there 
comes in the important word haq.'̂ ’ To that decision one of 
11? was a party, and it was pointed out that every question of the 
kind must be governed by the language which is to be found iu 
the documents under which rights of the kind arise, and the case 
law rarely is of much assistance to the court in determiniug such 
quesfcious. This has been repeatedly laid down, Iu the present 
case we are concerned merely with the language of the wajib- 
ul-arz before us. We have no doubt as to what the meaning of 
this wajib-ul-arz is, namely, that there was a pre-existing custom 
of pre*emption and that the persons who dictated chat wajib-nl- 
arz did intend that that pre-existing custom of pre-emption should 
continue. We accordingly dismiss this appeal with coats.

Appeal dismissed.
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Before Sir Jnhn Stanley, KnigM) C^def JnsHc/', and Mr, Jnsiiee JBanerji, 
KANSA.I RAM and another (Pii.ATN'i’iFi's) v. MTJSAMMAT AMBI and othebs

(DEPBHUAMTSi).*
Hindu Law— Sticcessiun— Slridhau—Projjei'f^ ticquired hi/ adverse 2)ossesmn.

Wliero a H inilu ftiiuale acquires ii titlo to properly by meaus of adverse 

poaseasionj STioli pi'operi.y Ijecomes her a tr id k a a  aaii descends as su o li ’ to hei’ 
heirs, Brij Indar JBahadiif 'Simjh v. Jlame Jan'ki Zoer (2) and MoMni 
Ohunder Sanyal v. Kctslii Kant Smyal (3) followed.

T he facts out of which this appeal aro.-̂ e were as follows ;—
One Salig Ram had two sons— Ganga Dan and Sheo Lai. 
Ganga Dan had a son named Khushal Kam, who died in his

* Pirst Appeal No. 191 of 1908, from a docjroe of Mutammad Sliafi, Sub- 
ordiuata Judge of Aligarh, dated tha 1st of June, 1908.

(1, Not., 1908, ^ B„ = I. A„ I.
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1910 father’s life time, leaving a widow, Musacoinab iBhri, him sur-
Z ' viviug:. SheoLalhaf] a sun, KaraiR DaSj whose \Yife was oneKjlHHai Rim & _ . .

V. Musammat Amri. Ga,ti"a Daa disci in 1SS2 or lS83j and after 
hid death his daughter-in-law Ishii took possession of his pro
perty aud held it i.uitil her deadi ia 1899. It was fourxd tl at 
she acquired a title by adverse possession. After the death of 
Musammat Ishii the propei'ty wa.-i taken pDSf̂ ession of by Miisam- 
mat Aruri and one GoptiL In 1906 the present suit was brought 
by Kanhai Earn and Day a liam, who claimed to be th ncarestg 
heirs of M'usanimat Iishrij against Amri and Gopal and various 
transferees from them. The court of first instance (Subordinate 
Judge of Aligarh) dismissed, the suit upon various grounds 
which are detailed in the judgment of the High Court. The 
plaintifis appealed to the High Court.

Bahu Durg:i Charan Banerji, for the appellants, referred to 
Mohim Ghunder Sanyal v. Kashi Kami tianyal (1) and Bal- 
wcont Singh v. Bam Dei, unreported.’̂

Mnnshi Qovmd Prasad (with him Bahu Jo gin dr o N'aih 
Ghiiudhri and Babu Girdhari Lai Agccrwal.i), for the respon* 
deiifĉ , siipijorted the judgment of the court boloAY.

StanleYj C. J , and Baiterji  ̂ J,— This appeal arises out of 
a suit to reoovei’ possession of property which formerly belonged (o 
one Gangs Dan. Ganga Dan was oue of the two souh of Salig Earn, 
Sheo Lai being the other. Ganga Dan had a son named Khushal

* The judgment in Ibis case (S, A. 414 of 1905  ̂decided on 
December 7, 1906), was aa follows

, SiiiNLEy, C. J,, and Kwox, J.—la  the suit out of wliicli this appeal has 
arisen the plaintiff appollant Balwant Singh olaiincd to he ontitlod to iho pos
session of a certain house which formerly belonged to his rolativos Eain Ohandua 
and Lachman. In his plaint he ."sots forth the death of Lachruau in the yeai' 
1875, the death of Rani Ohandra in the ycac 187G, and states that after tho 
death of Lachman his widow Muaammat Jamna Doi had Lgou in posBesaion 
and occupation of the house first iointly with Ram Chandra during his life tink 
and subsaquontly with Musammafc. Ohinti, the daxightor of Kam Ohandra. Then 
the plaint seta forth tho death, childless, of JIusammat Ohinti in 1886, and that 
einco that date Musammat Jamna Doi had boon in exolusivG possossioa 
of tho house until her death on the 18th of January, 1908, The plaintiff then 
allogas that hs is the nearoot reTersioner of Laohmaa and Bam Chandra att(3 
B|iô  these faots he bases his claim to possession.

(iHOTi.sq.w.H.’, m ,
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liaiH; who died iri his fathcr’o life lime, leaving a widoxfj 
Musanimat Ishri, him surviving. The other s o d  of Salig Ram, 
namely Sheo Lai, had a sou named Naraiii Das and his Ŷi£e v̂as 
oue Musammat Amri, a defendant in the suit. Ganga Dan died 
iu the year 1832 or 1883, leaving his daughter-in-law Mtisatnmat 
Inhri him surviving, who iipon his death entered in"o possession 
of his pi'operfcy and confcinued in possession until the year 1899, 
when she died. It hag been found by the courb below, and there 
is no controveiw as t3 this, that Musammat Ishri acquired an 
absolute title to the property of Gaoga Dan by adverse posses-
sion.

Included in the prayors for relief is a piayer that “ having regard to the 
facts of the ease, any additional relief or any relief in place of the relief sought 
which the court may he able to grant may also lae granted.”  The court of firat 

^instance settled, amongst other Issues, the issue whether Musftmmat Jamna Dei 
had been in adverse possession of the house for over 12 years and had become 
absolute owner at the time of her death, and if so whether or not I,he plaintifi 
was entitled to iuherit that property. He held that the plaintiff \yas entitled to 
suooeed as the reversionary heir of Ram Chandra and Lachniau, but that evon 
if Masaminit Jamna Dei beoame absolute jownst by adverse possession for over 
12 year.s that would make the property her porsonfiil property and in respect of 
it the plaintiff as her husband’s nearest heir was entitled to succeed, On. appeal 
the learned District Judge revorsad the decision of the cout't below holding 
that in his plaint the plaintiff did not claim to be on titled to the property 
as the heir of Musammat Jamna Dei, but that he merely claimed it as the near
est heir of Lachman and Ram Chandra. He says in his judgment that, finding 
that Musammat Janana Dei had acquired title by adverse possession, he need not 
go into the other points as to whether the suit being brought on the present 
plaint, a decree in favour of respondent as heir of Jamna Dei could be passed. 
“ It was not prayed that respondent should bo put into possession of the pro
perty as heir of Musammat Jamna D ei; no issue was struot as to whether 
the respondent was her heir, to decide which it m’glit even be necossary to 
consider the quQstion of siriihaih the heirs being difierent according to the iind 
of j/EriJto, the property in qxiestion wa^.”  This is altogether in our opinion 
to3 narrow a construction to place upon the language of the plaint, The plaintiff 
set forth all the facts material for the determination of his rights in respect of 
tho property, and whilst he asksd for proprietary possession as the nearest revor- 
sioner of Laohman and Ram Chandra he also asked that *' having regard to the 
faots of the case any additional rslIeE or any relief in placa of the relief sought 
which the court may be able to grant, may Jilao bo granted "  io him. Wfl think 
that the learned Additional Judge ought to have determined the question which 
was Imit botwoen the parties in the court, of first instauos, namely, whether in 
v i e w  of the facts the plaintiff was eutitM  to inherit tho property, whether aa 
lieir of T.aohTyi.q,'Ti and Earn Chandra or as hair of Musammat Jarana Dei, Befora 
tiiereforci we oan detenaino this appeal we jiiust wUi tH® following isauQ

Kamhai Sam 
1?.

M usam has
Aurx.
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The plaintifis claiming to bo the uearo=t reversionary heirs 
of Masammal Isliri instituted the suit out of which this appeal 
has arisen for recovery of possession of the propeity. The court 
below  has dismissed their claim on three grounds. First of all, 
the court held that the sait was barred by limitation, it not 
having been brought within 12 years from the death of Ganga 
Ban. The learned Sabordinate Judge was of opinion that the 
plaintiifs’ cluiiD was as revei’riionary heirs of Ganga Dan for the 
recovery of his property ; but upon a perusal of the plaint it will be 
seen that their claim was not based on their heirship to Ganga 
Ban but on their heirship to Mu^ammiit Ishri, In the third 
paragraph of their plainfc the plaintiffs say that they are the 
heirs and next reversioners of Musammat Ishri and are entitled 
to the possession of the property io divspute. Musammat 
Ishri having acquired title by adverse possession, it passed 
upon her death to her heir ,̂ whoever they may bo, as her 
dridha'Yh. She died in 1899 and the present suit wan; insLituted 
on the 8th of May, 190G, that is, well within the period of 12 
years. The learned Subordinate Judge thinks that property 
acquired by a female by adverse possession is not her Htridhan: 
but this m contrary to the views expressed by their Lordships of 
the Privy Council in the case of Brlj Indar Bahadur 8ingh 
V. Rani Janhi K o g t  (1) and also contrary to the decision In 
Mohim Ghunder Sanyal v. Kashi Kant Banyal (2). (See also 
the decision of^this Bench in the case of Balwant Singh v. Mo,' 
mmuat Mam Dei, S. A. No. 414 of 1905, decided on the 7th 
of December, 1906, which has not been reported.'*' It is clear 
upon the authorities that property so a:*quired by a female is her 
stridhan and as such sto îdhan passes to her heirs.

Tiieu the learned Suuordinato Judge was of opinion that the 
suit was barred by section 43 of the former Code of Civil
learned A d d it io n a l Ju d g e  for d G to rm in a tio ii, n a x n o ly ;— “  la  th e  p la in t iff  tlae 

nearest reversio nary Iie ir of M u s a m m a t J a m n a  D e i a n d  as snoli e n tit le d  to  her 

strid h a n , in o lu d iu g  the house in  question ?”

W e  refer th is  issue u n d e r the provisions of section 566 of the Code of O iv il  

Prooediire an d direct th a t  the low er appellate c o u rt  s h a ll take such  a d d itio n a l 

relevant evidenoa as m a y  be adduced b y  th e  pa rties . O n  r e t u r n  of th e  f in d in g  

the pa rties w i l l  h ave  the n s u a l ten days for f i lin g  o h jeo tion s,

(1 ] ( l a T T ) ,  h .  K . ,  5  I ,  A . ,  1 :  8 . 0 . ,  (2 )  (1 3 9 7 ) 3 0 .  W .  N . .  161.
1 0. U B., 818.

as a foo'fc-uota to  th is  crass,
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•Procedure for these reasons:—Musamraat Amri, tlje widow of 
Narain Das, entered into possession of her huebaocl’s property 
upon his death. She ma le a gift of portion o£ it fco cue Gopal 
Sahai; hereupon the plaintiffs, claiming t3 be the reversionary 
heirs of Narain Das, iu-stitiited a mib to have this gift in favour 
of Gopal Sahai set aside as against tiiem. 1 he gilt was set aside 
on the ground that Mnsammatr Amri lad only a widow’s life 
estale and was not entitled to dispose of the property of Narain 
i*as beyond her life estate. The court below was of opinion that 
the plaintiffs in that suit ought to have claimed the property which 
they seek to recover in this suit, but in this the learned Sub
ordinate Judge is clearly in error. The claim in the former suit 
to Ijave the deed of gift set aside was based on a distinct cause of 
action. It was not incumbent on the plaintiffs in it to join a 
claim 10 recover the property owned by Musammat Ishri.

The preliminary grounds upon which the coiirfc below dis
missed the suit are untenable, and it will be necessary there
fore to remand the suit to that court for trial upon the
merits. We accordingly allow the appeal, set aside the decree
of the court below, and remand the suit to that court under the
provisions of order 41, rule 23, of the Code of Civil Procedure, 
Avith directions that it be readmitted in the file of pending suits 
and be di'posed of according to law. The appellants will have 
the costs of this appeal in any event. All other costs will abide 
the event.

Appml allowed awl ecivM remcmded.

B e fo r e  M r .  J iis iic e  M c M v d s  and M r ,  J u stic e  T n ih a ll ,  

SA.DANAND PANDE (Pjda.intiff) «. ALI JAN ahd o th ek s (PiSE’ENDiNOCs)*. 
A o (  {L o c a l)  i?o. I I £  <y*1901 {U n ite d  P rovinces L a n d  JRevemie A c t)  seations 50) 

8G— M a r k e t  JRigltt to levy to lls  C e ss .

Seld that the levy Ly tte owaer of a private market of market dues at so 
raucli per head for evccy beast sold aud of rent for land occuplod l)y stalls is not 
illegal. S iik M e o  V r a sa d  v. N ih a l Ohand (1) diatingulslied,

T h e  facts of this case were as follows:—
The plaintiff asked for a declaration that he was entitled to 

realize the income and profits of a certain fair jointly with the
* First Appeal No. 198 of 1908, from a decree of Srish Ohaudra Basu, Subor- 

diaate Judge of Gha?-ipur, dated the 13th of June 1908.

(1) (1907) 1, 29 AU„ 740.
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