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There is thus no aushority for the contention that a wilow
who after he‘r hushand’s death iives with another maun commits
an act of unchastity or vice.

The appeal fails and is dismissed with costs.

Appeal dismissed.

Bojors My. Justice Sir Georye Enoe and Mr. Justice Riokards.
SAID-UD-DIN KHAN anp ornurs (DerEnpanss) o, RATAN LAL (Pragmrrre)*
Act No. XV of 1877 (Indian Limitabion Aet), schedule IT, ariicles 184, 148—
Morigage—DRedemption by one mortyagor—Naoture of possession—Subse.
guent sale under anothey morigage decves—Suit by another pepresentative

of mortgagor for redemption— Limitution,

@, in 1850, mortgaged certain property and died, leaving a son, & daughter,
and a widow. The son obtained a decree for redemption of the whole, which
was sold to M H, G M, and A, who redeemed the mortgage. After the passing
of this decree G&’s son and widow mortgaged certain shares in the villages
affected by the original mortgage, and in 1891 these shares were sold in execu-
tion of a decree for sale and purchased by M H and tho representatives of G M
and A, '

Held, on suit by the representative of G's daughtor to redecin her share,
that article 148 and not article 184 of the sccond schoduls to the Indian Limiba-
tion Act, 1908, applied and the suit was not tiue-barrved,

TuE facts of this case were as follows :—

One Ghulam Mustafa Khan executed a wsufructuary wmort-
gage-deed in respect of his share in eartain villages in favour
of one Mohan Lal, on the 5ih of September, 1850. The heirs
of Mohan Lal in their turz sub-morigaged the property to
certain other persons. Ghulam Mustafa died, leaving three
heirs, Ghulam Nabi, a son, Shams-ul-nissa, a widow, and Asghraf
Begam, a danghter. Ghulam Nabi brought a suit for redemp-
tion and obtained a decree against the morigagees and the sub-
mortgagees on the 26th of February, 1872, The decree, how-
ever, was snbsequently put up for sale in execution of a simple
money-decree obtained against Ghulam Nabi and was purchased
by one Meghraj Singh on the 25th May, 1875, Meghraj Singh
sold 16 to Mubammad Husain, Ghlulam Muhi-ud-din Khan,
and Azim-ullah Kban. These persons paid off the decretal
amount under the deeree and redeemed the entire mort-
gaged property. Prior to the redemption, however, Ghulam Nahi
and Bhams-ul-nissa had mortgaged the property to one Jauhari

> appoal No, 52 of 1908 nnder section 10 of the Letters Patont,
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‘Mal, who brought a suit for sale of the property ageinst Ghulam
Nabi, Shams-ul-nissa, and the aforesaid Muhamiad Husain,
Ghulam Muhind-din, and Azim-ullah and obtained a deeree
against them on the basis of a compromise on the 22ud of
September, 1836. In exccation of this decree the property
was 8old and purchased by Said-ud-din, Khadim Husain, Ali
Husain, nnd Mubammad Husain, the appellants, on the 20uh of
April, 1891. Among the auction purchasers, Said-ud-din vas
the heir of Ghulam Muhi-wl-din and Khadim Husain and Al
Husain were the sons of Azim-ollah Khan, Musammat Ashraf
Begam, the daughter of the original mortgagor Ghulam Mustafa
was a party to none of these transactions. Ashraf Begam died,
leaving a son, Ghias-ud-din, who assigned his iunterest in the
mortgaged property to the plaintiff, Ratan Lal. Ratan Lal
accordingly instituted the suit for redemption of the share of
Ashraf Begam on the 19th of August, 1905. Ons of the defences
raised was thas the suit was barred by limitation. Both the
courts below neld that it was not so barred. On second appeal
BaNERIIL, J., delivered the following judgment :—

« This appeal arises out of a suit for the redemption of a mortgage, and
the only question raised is whether the claim is time-barred, The facts
are these: One Ghulam Mustafa Khan owned a five-biswa share in the
village Rasulpur Mustafa, a similar share in Rustampur, and a ten-biswa share
in Nijabatpur. On the O5th of September, 1850, he made a usufructuary
mortgage of the above shares in favour of one Moban TLal, who sub-mortgaged
the shares. Ghulam Mnustafa Khan died, leaving a son, Ghulam Nabi Khan,
a daughter, Musammnat Ashraf, and a widow, Musammat Shams-ul-nissa, On
the 26th of February, 1872, Ghulam Nabi Khan obtained a decres for redemp-
tion of the morigage mentioned abave, against Mobhan Lal and his sub-mort
gagoes, That deoree was sold by auction im 1876 and was purchased by one
Meghraj Singh, who on the 9th of Februaty, 1876, sold it to Muhammad Husain,
Ghulam Muhi-ud-din Khan and Azim-ullah, These persons paid off the amount
of the mortgags, so that by discharging that mortgage they became absolute
owners of the share of Ghulam Nabi, and as regards the share of Musammat
Ashraf they slepped into the shess of the original morigagee and held her
share as the representatives of a co-mortgagor who had redeemed the mortgage,
In 1873 Ghulam Nabi and Shams-ul-nissa mortgaged certain shares in the three
villages mentioned above to one Jauhari Mal, who on the 22nd of September,
1886, obtained a decree for sals and in execulion of that decree cauged the
property mortgaged to him to be sold on the 20th of April, 1891, At the sale,
Muhammad Husain, Said-nd-din son of Muhammad Khan, and Ali Fusain and
Khadim Husain, the representatives in interest of Azim-ullah, becaans the pur-
-chasers and took possession and are giill in possession, Ghiasud-din, son of
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Ashraf, who inhorited her share in the property, sold it to the plaintiff, Ratan
Tal. The plaintiff accordingly instituted the present suit for redemption of
the share of Ashraf, .

« Tt is contended that the claim is barred by limitation, There can be no
doubl that Musammat Ashraf had a share in the property mortgaged by her
father. Upon redemption of that mortgage tho person who rodeemed the
mortgage took and rotained possession of her share by reason of his baving
stopped into the shoes of the mortgages. So that hig possession was equivalent
to that of a mortgagee and Musammat Ashraf was entitled to redeem her share
from his hands, The present suit having been brought within the statutory
period of limitation, namely, 60 years from the original mortgage of 1850, it iz
on the face of it not barred by limitation. It is urged, however, that the pur-
chasers at auchtion in execution of Jauhari Mal's decres took possession of
Ashraf’s share adversely to her, As the mortgage in favour of Jauhari Mal was
made by Ghulam Nabi and Shams-ul-nissa, and not by Ashraf, that mortgage
could not affect the interests of Ashraf, and the sale in exzeculion of ihe decree
obtained on that mortgage could not convey to the purchasers the interests of
Ashraf, '

“ As X have said above, when Muhammad Husain and others redeemed the
mortgage of 1850 in pursuance of the decres for redemption obtained by Ghulam
Nabi in 1872 and took possession, their possession in respeet of the shares of
Ashraf was eguivalent to that of the original mortgagees. Therefore, when
they purchased the property in execution of Jauhari Mal’s deorce, the nature
of their possession as regards Ashraf’s share was not changed, unless they in
distinet terms or by any positive act set up a title adverse to that lady, This
they do not appear to have done. Thevefors their possession in regpect of
Ashraf's share boing that of morigagees was not adverse, Their possession
could be refexred to a legal title and they must Le deemied to have keen in
possegsion under that title. Comsequently the claim is nob time-harred and
the courts below are in my judgment right in holding the plen of Lmitation’
to be untenable. )

« The appeal fails and is dismissed with costs,”

Against this judgment the defendants preferred an appeal
under section 10 of the Letters Patent.

The Houw’ble Mr, dbdul Majid (with him Maulvi Muham-
mad Ishaq), for the appellants, contended that the suit was
barred by time, inasmuch as the defendants’ possession became
adverse to the plaintiff from the date of their purchase in execu-

tion of Jauhari Mal’s decree on the 20th of April, 1891. Article
134 and not Article 148 of the second schedule of the Limita-
tion Act, 1877, was applicable to the case.

Babua Surendra Nath Sen, for the respondent, contended that
the right of Ashrat Begam as mortgagor was never sold and was

never purckased. Tf the appellants purchased anything, they
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purchased only the interests of Ghulam Nabi and Shama-ul-mssa
Ashraf Begam’s interest remained unaffected. She was a mor tga-
gor and her representative esuld redeem the property within
60 years from the date of the excecution of the mortgage bond.
The plaintiff was within time. Article 148 of the second scheduls
of the Limitation Aect, 1877, did apply. The possession of the
appellants was merely that of mortgagees, They never set up
title adverse to that of the plaintiff twelve years before the
suit. The principle of law which would govern the case is one
of venerable anliquity—‘ once a mortgage always a mortgage.’
Moreover, the plaintiff could not claim possession 8o long as the
usufructuary mortgage was not discharged ; and in equity, as in
law, time would not run against a person who was unable to act.
Kwox and Riodarps, JJ—The only question in this Letiers
Patent Appeal is the following: The predecessors in title of
the defendants claimed through ove Ghulam Nabi. Ghulam
Nabi was one of the heirs of Ghulam Mustafa. Gholam Mustafa
had made a usufructuary mortgage in 1850. Ghulam Nabi with-
out the other heiras redeesmed the entire mortgage. For many
years the predecessors in title of the defendants were in posses-
sion under the redemption of Ghulaw Nabl. Some time about
the year 1891 the predecessor in title of defendants purchased
at aunction sale the property now in dispute. The auction sale
was had in pursuance of a mortgage decree under the Transfer of
Property Act and the property put up for ssle was the property
now in dispute, The learncd counsel for the appellants admits
that but for this sale they would be in no better position than
the mortgagee from Ghulam Mustafa and the snit would not have
been barred by limitation. But it is contended that when the
defendants of their predecessors in title purehased the property
in 1891 and got formal possession their title from that time.
must be referred to the auction purchase and not to their original
title through Ghulam Nabi. We think that the view taken by
our learned brother was correct and the defendants’ title mush
' be referred to the origiual possession and nob to the purchase
in 1891, ‘The appeal iz dismissed with costs.

Appeal dismissed,
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