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section 423 did not exist as a portion of the Code.of Criminal
Procedure. Inany case we are satisled that we have the pewer.
We graut the leave. 'Tne patition of composition when accepted
by the court below will have the effect of an acquittal of the
accnsed.

Application ullowed.
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APPELLATE CIVIL.

Bafore Mr. Justice Sir George Know and Mr. Justice Earamat Husain.
DAL SINGH (Poamwtirr) o, MUSAMMAT DINI (DEFENDANT),*
Succession—Hinduw Law—Unchasinly of widow no bar to hes right of
suceession to hor son,

There is no authority for holding that a Hindu lady who after her hus-
band’s death has waited and then gone to live with another man ig thereby
excluded from inheritanco to the estate 1ot by her son.

Tae facis of this case were as follows 1w

On the death of Bhuri Singh, & sepwated Hindu, his estate
was claimed by his mother, Musammat Diri. Her claim was
resisted by Dal Singh, uucle of Bhuri Singh, on the ground that
Musammat Dini, having become unchaste, was debarred from
inheriting the property of hev son. The court of first instance
found in favour of Musammat Dini, on the ground that her
unchastity had not been established. The lower appellate court
came to the conclusion that she had become unchaste, but that it
was after the death of her husband ; and, holding that the dis-
qualification on the ground of unchastity applied only to the case
of a widow claiming the estate of her husband and uot to a
mother claiming the estate of her son, confirmed the decree in
her favour. The plaintiff appealed.

Munshi Govind Prasad (with him Mr. M. L. dgarwala), for
the appellant :—

An unchaste woman is disqualified, under the Hindu Law,
from inheriting. The ruling ifa Musemmat Ganga Jabi v.
Ghasita (1) relied on by the lower cours does not apply to the

* Becond Appeal Neo, 601 of 1908 from a decrce of Muharak Husain, Suh-
ordinate Judge of Shahjahanpur, dated the 25th of March, 1908, confirming a
decree of Eherod Gopal Banerji, Munsif of Tilhar, dated the 12th of September,
1907, .
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cirecumstances of the present case, inasmuch as that wss a case
velating to stridhan property and to the succession of a grand-
danghter. and not to the case of a mother. Ne:ther does the
rolmg in Nerain Das v. Tirlok Tiwari (1) apply to the present
case. In that case the question was whether the hushand conld
succeed b0 the property of an wnchaste wife, whe had become a
prostitute.  There is no express autherily of the Allalabad
High Court agains’ me. 'There are, however, two decisions of
the Madras High Court against me :—Kojiyadw v. Lakshmi
(2) and Vedammal v. Vedanayoge Mudalar (8). I rely upon
both texts aud rulings. There are no express texts relating to
the cuse of a mother, bat there are texts for the case of a widow,
and I submit that the same rale that applies to a widow wonld
apply to a mother. The text relating to the case of a widow is fo .
be found in Mitakshara, chapter I1, section T, CXXXVI, Note 6.
T rely on 2 text of Narnda to show that she who is addicted
to vice cannot inherit. Mitakshara, chapter X1, section XCCXL,
Notes 3 and 8. The mother who has become unchaste falls
within the category of persons ‘“addicted to vice.” Rammnath
Tolapatiro v. Durgt Sundari Deli (4) and Monivam Kolita
v. Keri Kolitani (5) were al-o referrved to,

Mr. B. B. 0°Comar (for the respondent) was nob called upon,

Kwxox and Xaramar HusaiN, JJ.—The sole plea set forth
in the memorandum of appeal is that the respondeut, who is a
Hindu widow and who had become unchasle during her hus-
band's lifetime, is not entitled to succeed a2s mother (o the
estate of her son. The plea as set out is apparently an error, for,
according to the judgment of the lower appellate court, the alleg-
ed unchastity of the respondent lLook place, not during her
husband’s lifetime, but after his death, and the plea, if it is to
have any force. should run thus, viz. that the respondent, being
unchaste, is not entitled to succeed to her son’s estate. Mr. Go-
vind Prasad, who appears for the appellant, has heen at consider-
able pains to look up the authorities and to lay them before us;
but beyond an observation of Narada, in which that author puis
an interpretation upon the words “m‘farfq;gqgaﬁmgm‘” eontained

{1) (1906) L L. R, 99 AL, 4, (8) (1807) I. L. ., 81 Mad,, 100.
(2) (1882) I. T. R., G Mad,, 149. (4) (1878) 1. L. R., 4 Calc,, 550.
(6) (1880) I.L. R, b Cale,, 776, at page 767,
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in the text of Yajuavalkya, he can show us no text which would
authorize us to hold that a Hindu lady, who, after her busband’s
death, has tuken to living with another man, is thereby excluded
from inherivance to the estate left by her son. The current of
rulings in other Presidency High Courts is against the appetlant
and there are, in cases of our own Court, passages which point in
the same direction. There is no case, however, of this Coart
which exactly covers the point now in issue before us, We have
therefore to consider the text of Yajnavalkya, which is quoted
as an authority for the proposition, together with the commentary
of Narada on the same, and to see whether they contain suff-
cient authority for the plea raised. We think they do not, The
text in guestion is to be found in the Mitakshars, chapter 11,
section X, sloka 140, the chapter which deals with the subject of
inheritance. The translation of this sluka given by Cslebrooke
rans as follows :— “An impotent person, an ont-caste and his issue,
one lame, a mad man, anidiot, & blind man, and a person afflicted
with an incurable disease, as well as others (similarly disqualified)
must be maintained, excluding them, bowever, from participation.”
The words * similatly disqualified”” do not oceur in the original ;
they are a gloss pub upon the original text by the translator.
Even so, this text does not in express terms refer to a woman
who is alleged to be unchaste as being excluded from inheritance.
She could only come, if she comes at all, under the word mremy
¢ others.” The commentary of Vijnaneswara on this last word
rans thus:—¢ Under the term ¢ others’ ave comprehended, one
who has entered info an order of devotion, an enemy to his
father, & sinner in an inferior degree, and a person deaf, dumb,
or wanting any organ. Thus Vasistha says, They, who have
entered into another order, ave debarred from shaves’ Narada
also declares, ¢ an enemy to his father, an out-caste, an impotent
person, and one who 1is addicted to vice, take no shares of the
inheritance even though they be legitimate. Much less, if they
be sons of the wife by an appointed kinsman.” Even here again
there is no direct allusion to anchastity. It is not as if theidea of
unchastity was absent from the learned commentator’s mind,

beeause the fact of unchasiity is expressly alluded to in sloka 142
of Vajoavallya, just two slokas below the particalar sloka with
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which we are dealing, and in the commeniary on that sloka (see
maﬁwm;ﬁ!w%%w)- The learned vakil for the appellant
did not take his stand upon the word out-caste (qfawa‘:) for ohvions
reasons : sea Act No. XXI of [850. He wmaintains that the
respondent is included in the word “giggifess ? which Sir Wil-
liam Colebrooke trauslaies, somewhat uuhappily, as “ addicted
bo vice,” for Fyytasis & sin of a lesser degree, which is possible
of expiation, and hardly *vice ” as the word is commonly under-
stool. The text of Narada thus quoled is to be found in
ATCE: 3 % | =Y | and is n commentary of Narada on the in-
stitutes of Manu, book IX, sloka 201, and this being so it is
well to look first a6 the text of Manu, Sloka 201 i8 thus trans-
lated by G. Bublor (Sacred Boolks of the Fast, Yol. XXV, page
872)-~ Eunuchs, and out-castes, (persons) born blind or deaf,
the insane, 1diobs and the dumb, as well as those deficient in any
organ (of action or sensation) receive no share.” Here there is
no allusion to the ¢ Upapatikas ? or persons addicted to the lesser
vices, and Narada in adding ihe word is evidently expanding
the words of the © Holy Manu.””  Unfurtunately it is open Lo con-
siderable doubt whether the word “Iygrige: is the exact
word for which the sage Naradu is respousible.  As Mr. Jogendia
Chander Ghose points ont in his valuabloe treatise on the ¢ Prin.
ciples of Hindun Law” page 230, there are three different read-
ings extant of this particular lext, The Ialpataru, the Ratna-
kara,and the Parijuta read aqqqﬁ;ra-; and Savaswati Vilasa reads
wauias Lor -ﬁ}qqﬁa$ the Dayabhaga really is respounsible,
Unfortunately we have not in this library a copy of Narada's
text as it stands in the oviginal, The various readings in the order
in which I have given them mean (@) a person guilty of a heinous
crime—the killing of a Brahman or of a King are illustrations
given of the word by learned commentators; (b) Persons guilty
of grave slips in conduct; (¢) Persons addicted to the minor
vices. The margin given by these readings is very wide, too
wide indeed, but enough has been said to show how unsafe it
would be to hold that an unchasto woman falls under any, and if
so wuder which of them., It must throughout be remembered
that we have not in thie caso to deal with lhe instance of a womwan
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found to have been unchaste in her husband’s lifetime, or of a
widow inheriting her husband’s property and takmg with the
property the dutiesinvolved in such inheritance. Those cases
have to be viewed possibly and probably from another stand-
point : other prineiples are involved.

In this oase the particular unchastity alleged and found
is that some six or seven years after her husband’s denth
the respondeni eloped with a Brahman., Ths appeal iu this
case has been {o Narada, and it will not be amiss to see
how the Rishi Narada looks upon soch an act as the one
attributed to the respondent. The case is exactly one which
he contemplates and on which he gives uo uncertain pro-
nouncement in his book XII, vv. 97 to 101. They run as
follows :—

97. When her husband is lost or dead, when he has become
a religious ascetic, when he is impoteni, and when he has
been expelled from caste: these are the five cases of legal
necessity, in which a woman may be justilied in taking another
husband.

98. Eight years shall a Brahman woman wait for the return
of her absent husband : or four years, if she has no issue: after
that time, she may betake herself to another man.

99. A Kshatriya woman shall wail six years: or three years if
she has no issue; a Vaishya woman shall wait four (years) if
ghe has issue ; any other Vaishya woman (i.e. one who has no
issne) two years.

100. No such (definite) period is prescribed for a Sudra
woman whose husband is gone on a journey. Twice the above
period is ordained, whenthe (absent) hushand is alive and tid-
ings are received of him. :

101. The above series of rules bas been laid down by the
creator of the world for those cases where a man has disappeared,
No offence is imputed to a woman if she goes to live with another
man after (the fixed period has elapsed).

In the light of the above texts it can hardly with any show
of justice, we think, be pleaded that Musammat Dini is an

Araqurtasey still less an srguyaar or au AqUHAET.
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There is thus no aushority for the contention that a wilow
who after he‘r hushand’s death iives with another maun commits
an act of unchastity or vice.

The appeal fails and is dismissed with costs.

Appeal dismissed.

Bojors My. Justice Sir Georye Enoe and Mr. Justice Riokards.
SAID-UD-DIN KHAN anp ornurs (DerEnpanss) o, RATAN LAL (Pragmrrre)*
Act No. XV of 1877 (Indian Limitabion Aet), schedule IT, ariicles 184, 148—
Morigage—DRedemption by one mortyagor—Naoture of possession—Subse.
guent sale under anothey morigage decves—Suit by another pepresentative

of mortgagor for redemption— Limitution,

@, in 1850, mortgaged certain property and died, leaving a son, & daughter,
and a widow. The son obtained a decree for redemption of the whole, which
was sold to M H, G M, and A, who redeemed the mortgage. After the passing
of this decree G&’s son and widow mortgaged certain shares in the villages
affected by the original mortgage, and in 1891 these shares were sold in execu-
tion of a decree for sale and purchased by M H and tho representatives of G M
and A, '

Held, on suit by the representative of G's daughtor to redecin her share,
that article 148 and not article 184 of the sccond schoduls to the Indian Limiba-
tion Act, 1908, applied and the suit was not tiue-barrved,

TuE facts of this case were as follows :—

One Ghulam Mustafa Khan executed a wsufructuary wmort-
gage-deed in respect of his share in eartain villages in favour
of one Mohan Lal, on the 5ih of September, 1850. The heirs
of Mohan Lal in their turz sub-morigaged the property to
certain other persons. Ghulam Mustafa died, leaving three
heirs, Ghulam Nabi, a son, Shams-ul-nissa, a widow, and Asghraf
Begam, a danghter. Ghulam Nabi brought a suit for redemp-
tion and obtained a decree against the morigagees and the sub-
mortgagees on the 26th of February, 1872, The decree, how-
ever, was snbsequently put up for sale in execution of a simple
money-decree obtained against Ghulam Nabi and was purchased
by one Meghraj Singh on the 25th May, 1875, Meghraj Singh
sold 16 to Mubammad Husain, Ghlulam Muhi-ud-din Khan,
and Azim-ullah Kban. These persons paid off the decretal
amount under the deeree and redeemed the entire mort-
gaged property. Prior to the redemption, however, Ghulam Nahi
and Bhams-ul-nissa had mortgaged the property to one Jauhari

> appoal No, 52 of 1908 nnder section 10 of the Letters Patont,



