b, a.
1909

November 17,
December 16,

VHE INDIAN LAW REPORTS, | VOL, XXXII.

PRI'VY OUNOIL

GANLPAT RAO (Dwmnmm) v. ANANT BAO (PLAIRTIFF),
[On appeal from the High Court at Allahabad.)

Aot No. XXIIE of 1871 (Pansions det ), scetion G—Cortificale giving couré ju-
wisdiction to try swit==Sanad, vonstruction of —Grant of soil of village not a
grant of Land Bevenue—Non-production of certificate ot time of institution
of sust—Crant on paynent of quit rent.

A villago, portion of the subject of a suit for partition, was granted to the
aneestor of the parties by Maharaja Scindia of Gwalior in 1861, and the grant
was confirmed in 1866 by the British Government in # sanad which declared
that the villagein question ¢ shall be continued to the grantee and his heirs
inelusive of all lands, allowances and rights belonging to others so long as he and
his heirs shall continue loyal to the British Government, and shall pay Rs, 800
o Governmen$ as & quit rent.,”®  In a later portion of the sanad there was »
guarantee against any further payment by the holder * on account of Imperial
Tand Revenus beyond the amount specified,”” and a declaration that the village
and its holder ¢ shall be liable for any local taxation which may be imposed
on the district generally.”

Held (affirming she decision of the High Court) that the sanad was ne
& grant of Land Revenue, but of the soil of tho village itself, and thevefore the
Pensions Act (XXIIT of 1871) did not apply s but, even if it did, the Subordinate
Judge had rightly held that an order made by the Revenue Court referring the
plaintiff (respondent) to a suit in the Civil Court was equivalent to a certificate
under seetion 6,

Semble.—The non-produchion of & certificate under seclion § of the Pensions
Act at the time of the institution of & suit for which such a oertificate is neces-
sary, is not a bar o the maintenance of the suit, but is a defeet which may be
cured by obtaining the certificate ab a later stage of the proceedings,

APPEAL from a judgment and decree (10th July 1905) of the
High Court at Allahabad, which varied a decree (30th June 1902)
of the Subordinate Judge of Jhansi.

The suit out of which this appeal arose was brought by the
present respondent against his nephew, the present appellant,
for partiticn of certain villages, houses and lands.

The facts of the case are sufficiently stated in the report
of it before the High Court (S1r JomN Sraniey, C. J., and
Banery1, J.) which will be found in I. L. R, 28 All,, 104,

On this appeal.

DeGruyther, K. C., and Peary Chand Dutt for the appellant
contended that the Court bad no jurisdietion to try the suit because

no certificate under the Pensions Act (XXIIT of 1871) wag
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Pregent -—-Lord Maonpupeny, Lord Courans and Bir ARTHEs WILSON,
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produced at the time of ite institution ; that the defect was no$ one
which could be cured by oltaining sueh a certificale at a later
stage of the proceedings; that the High Comt should not have
allowed the respondent to withdraw the suit with regard to the
village of Mahuv, as to which he had been unable to obtain a eerti-
ficate, with leave to bring a fresh suit, but should have dismissed the
suit with vespect to that portion of the property ; and that in regard
to the village of Warur Buzurg the High Court was in error in
deciding that on the coostruction of the sanad under which that
village was held it was not a grant of land revenue, but a gran
of the right i the soil to the grantee subject to certain conditions,
and that the Pensions Act did not apply to it. Reference was made
to the Pensions Act, section 3, as to the interpretation of the words
s grant of revenue nr money,” and section 6, Bombay Regulation
XXX of 1827 ¢ Roport of the Inam Commission,” Bombay 1871,
by Col. A. T. Etheredye, CS.1., page 4, paragraphs 10 and 11;
¢ Hand-book for Revenue officers in the Presidency of Bombay ”’
by A. K. Nairne, B.C.S, 1872, Chapter XXIIT, pages 841,
343 aud 345 ; Ramy Chondre Mantri v. Venkatrao (1); Mau-
lammad Aemal Al Khan v, Lalli Begvm (2) 3 Adrishappa v.
Gurushidappa (81 ; Sulten Sxni v. djmodin (4) and “ The land
System of British Tudia” by Baden-Powell, Vol. III, ¢ Inam
Tenures,” page 140.

Ross for the respoudent ~contended, mainly for the reasons
there given, that the judgment of the High Court was correch,

DeGruyther, K. C., veplied.

16th December 1909.—The juw hrmenh of their Lordships
was delivered by LorDp CoLLINS :—

The question in this casc is as to the respective rights of
cerbain members of the family of one Jagdeo Rao, who was
Commander-in-Chief of the Maharaja Scindia, of G walior, at the
time of the Indian Mutiny, in respect of certain villages and
lands, situate part in Bombay and part in the N-W. Provinces,
an intorest in which was eonferred upon Lim by the British
Government in perpetuity as a reward for his services subject

(1) (1883 LT B, 6 Bow, 508 (3) (1880) 1. L. R, 4 Bom, 44: L. R,
{602, 603, 606). 71,'A, 162

(2) (1881) L L. R., 8 Cale.. 423 (4}(189’)1 L R 17 Bom., 431: T, R.,
{484); L. &, D I, 4., 8 (20). 901 A
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to the conditions of loyalty and the payment of an annual sum,
The appelluits, Sardar Ganpat Rao, is the eldest son of Sultanji
Rao, deceased, who was the cldest son of Jagdeo Ruio. The res.
pondent, Anund Rao, is the third surviving son of Jagdeo Rao,
His second son, Tantya, was adopted into anosher family before
the death of Jagdeo Rao. This litigation began through a cluim
put forward by Anand Rao for a parlition of all the family pro-
perty. Ultimately, the preseut suit, which was brought by Anand
Rao, a3 plaintiff, against his nephew, Sardar Ganpat Rao, for
partition, came before the Subordinate Judge of Jbansi. Numer-
ous issues were stated and disposed of by the learned Judge, hut
that which was most discussed ia respect of each portion of properiy
embraced in the claim was that which raised the question whether
the want of a certificate under section 6 of the Pensions Ac}
XXIIT of 1871 was a bar to the action in respect of each of
the portions of land in which rights were claimed. Tho learned
Judge wade a list of each of the parcels and dealt with them
separately. He held that the want of the certificate was a bar as
to all but a few of tho parcels, viz., (@) thiee Jhansi villages, as to
which he held that a certain order made by the Collector of Jhansi
of 96th Qectober, 1899, was equivalent lo a certificate under
section 8, and (b) certain portions of land in the village of
Mahur, as o whichhe held thab the property in the soil itself,
not the mere right to a revenue therefrom, was the subject-matter
of the claim, and therefore did not fall within section 6 of the
Act; but as to all the rest of the parcels, including the village
of Warur Buzurg and the lands therein, he held that section 6
applied and dismissed the claim.

The defendant thereupoun appealed to the High Court and
the plaintiff filed an objection under section £61 of the Code of
Civil Procedure, claiming in effecs that he was enticled to have
his whole claim decreed. Bub by the time the appeal came o be
heard the field of controversy was considerably narrowed. The
Court at the outset of their judgment say :— “ Only two matters
have been pressed hefors us in appeal by the learned counsel
for the appellant. They arein respect of the three villages in
the Jhansi District, and a portion of the 440 acres of land in the
Poona District, in respect of which the claim for partition was
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allowed.”” They then go ont-— % As vegards the three villages in
the Jhansi Distriet, the objection which wus raisedin the gronnds
of anpeal is that the property was subjech to the provisions of Lhe
Pensions Act, No.” XXIII of 1871, and that no certificate was
olstained under section G of that Act before the imstitution of
this suit, and co the Court had no jurisdiciion to tiy the case.
That defect, if any, has been ecured. This Cowt allowed the
hearing of the appeal to be adjourned 'in oxder to enable the
respondent to procure a certificate and o avoid the necessity of
disposing of the technical question raised in regard to it. The
result is that the appeal in respect of the three Jhansi villages
fails,”

They then deal with that part of the 440 acres in respect of
which partition was allowed, and agree with the Subordinate

Judge’s decision, which is one of fact, thereon. Therefore, on
this point also, the appeal failed.

They then deal with the respondent’s objections. First, that
the village of Mahur should not have been excluded from the
decree in favour of the plaintiff, as it was not covered by section
0 of the Pensions Aet. On this point they allow the plaintiff to
abandon his suit as regards that village, with liberty, if so advised,
to institute a frosh suit in regard to it6. Ths only exception as to
this was that the terms as to costs were foo easy upon the plaintiff,
But the matter was clearly in the diseretion of the Court in view
of the circumstances to which they refer.

The next relates to the village of Warur Buzurg, asto which
the learned Subordinate Judge had held that though it came within
the section 6 of the Pensions Act the want of a certificate was suffi-
ciently meb by the order above referred to. The High Court,
without expressing any opinion on that point, held that the
sanad by which the British Government, on 1st December, 1860,
confirmed the Jand to Jagdeo Rao was not a grant of laud reven-
ue but of the soil of the village itself, and consequently that
the Pensions Act did not apply.

Their Lordships are not disposed to differ from the tweo

Judges of the High Court on a question of eonstruction, particu- .

larly as it seems to them that the learned Subordinate Judge, for
the reasons he gave, was fully justified in treating the order as
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1909 dispensing with the certificate. The learned Judges go on to
Givoan~ Doiut out that counssl for the respondent had abandoned his
Rio point as to the property in Mahur contained in the five deeds of

7

avaxr  sale. They also treated the houses in Mahur and the Poona
Rao, District as covered by thereasonsgiven in regard to the remainder
of the 440 acres included in the decree and partitioned.

Their Lordships see no reasen Lo differ from these conelusions,
The result is that in Their Lordships’ opinion the appeal fails
and should be dismissed with costs, and they will humbly advise
His Majesty accordingly.

Appeal dismissed.

Solicitors for the appellant :-—7'. L. Wilson & Co.

Solicitors for the respondent :—Pyke Purrott & Co.

J. V. W.

1903 REVISIONAL CRIMINAL.

December 3.

Befove My, Justics Tudball,
EMPEROR ». BALDEO SINGH.*
Act No, XI of 1878 {Indian Arms det), section d=-Definttion—dmmunition
Empty cariridge casos
Held that Indian empty cariridge cases are ammunition within the meaning
of section 4 of the Indian Arms Ach, 18Y8. Eing-Emperor v. Ibrahim (1)
followed,

Ix this case one Baldeo Singh was convicted by a Magistrate
ond fined Rs. 5, under section 19 (f) of the Arms Act, 1878, for
being in possession of certain empty cartridge cases whieh had
already been used for firing. Against his conviction and sen-
tence Baldeo Singh applied in revision to the Sessions Judge,
who referred the case to the High Court under section 438 of the
Code of Criminal Procedure, being of opiumion that the empty
cartridge cases were not ammuniltion within the meaning of the
Acts.

Me. 4. B. Ryves (Government Advocate), for the Crown.

The applicant was not represented.

TupBaLL, J.~One Baldeo Singh has been convicted under
section 19 (f) of the Arms Act and sentenced to pay a fine of

# Oriminal Reference No. 564 of 1909,
(1} (1508) 7 Bom,, L. R., 474,



