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The only other contenMon, oa bolia.li of th© appellaiitg  ̂ is that 
the stipulation to pay compound iEterest must he dSemed 4o be a 
penalty. We are iiaable to accede to this contentioiij which in 
our opinion is wholly untenable.

These are the points raised in. this appeal, and we are of 
opinion that none of them has any force. We accordingly dismiss 
the appeal with costs. We extend the time for payment of the 
mortgage money for a period of six months from this date.

Appeal diamiesed.
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Before Sit John Stanley t Knight, Chief Iutiiae, and Mr. Jmtioe Banerji.
TIEA RAM (Dme’Ekdaht) v, DAULAT BAM (Pi /USitis’B’).*

Suit to set aside a decree on the ground c f  fraud  — Personal service not 
effected—Conduct o f  'plaintiff.

The mere fact that porsonal service of a summons has not beei eSeofcad 
OQ a defendant will not reader the proceedings against hiia absolutely abortive. 
Bat where tha noa-seiTica is due to the fraudulent oonduct of the plaintiff in 
the suit and others acting with him, and a deoiee is thereby obtained, such 
decree may be set aside as fraudulent. MaJioi»ed Q-ulal v. 'Mahom.ed Sulaiman 
(1 ) foUoived.

T he fects of the ease were as follows : —
Tika Ram, the defendant appellant, obtained an ex parte 

decree against the p la in t!D a u la t , from the Court of Small 
Causes at Agra. When execution of the decree was taken out 
the plaintiff instituted the present suit to set it aside on the 
ground of fraud. It  was alleged in the plaint that the suit in 
which the ex parte decree was obtained bad been instituted at 
the instigation of one Jhundu Mai, who was an enemy of 
the plaintiff, and tbab the claim of the defendant bad been 
fraudulent and, that no summons had been served upon the
plaintiff. The Munsif, holding that the claim of the defendant
was false and that no summons had been served upon the
plaintiff iu that suit, set aside the ecc parte decree. On appeal
the District Judge did not go into the fact whether the claim of 
the defendant against the plaintifi was fraudulent or not. He 
simply found that the service of the summons, which purported 
to have been made on the person of the plaintiff, was fictitious;

* Second Appeal No. 855 of 190S from a decree of B, J, Dalai* District Judge 
of Agra, dated the 10th of August, 1908, confirming a decree of Shamhhu Nath 
Duhe, Munaif of Agra, dated the 9bh of August, 1907.

(1) (1894) I. L. B„ 21 Oalo,, 619,
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1S09 and concluded. that fictibious service of summons was sufficient
'tika B a .m: '  consfcifciite' fraud and hence dismissed the appeal.

The defendant appealed.
UAM. Babu Parmeshwar Dayal^ for the appellant. The mere fact

that there was no service of summons did not reader the whole 
proceeding abortive. Non-service of summons was a mere 
irregularity in procedure ; it could nob warrant the conclusion 
that the claim of the defendant was fraudulent, The utmost 
that could be said of fit was that it was a part of the scheme and 
the means or one of the means by which the fraud was committed; 
Walian v. Banhe Behari Per shad Singh ( 1), Fran Nath Roy 
V. Mahesh Ghcmdva Moitra (2) and Khagendra, Nath Mahata 
V. Pran Nath Roy, (3).

Attacking a decree ex parte on the ground of fraud in 
service of summons was different from attacking it as fraud-, 
ulent from begioning to end. The one was a good ground 
for an application, under section 108 of the Code of Civil 
Procedure, 18S2, and the other for a regular suit. I f  a person 
brings a suit to set aside an ex parte decree on the ground 
of fraud, he must clearly and conclusively prove the facts 
constituting the fraud; it cannot be inferred from the mere 
fact of non-service of summons; Kerr on Fraud and Mistake, 
Ed. I l l ,  p. 416 ; Mahomed Golab v. Mahomed Sulaiman (4).

Babu Balram CJhandra Mukerji (for Mauivi Shafi-m-zaman), 
for the respondent was not called upon.

STANiiEY, C. J., and B a n e r j i , J .— This appeal is concluded 
by the finding of fact of the lower appelfete court. The suit 
was brought by. the plaintiff re-spondenfc to set,aside a decree 
obtained by the defendant appellant in the Small Cause Court 
at Agra, the claim in that sait being to recover the price of a 
gold ornament and also Rs. 50, which is said to have been 
deposited with the plaintiff in this suit for payment to the daugh­
ter of the appellant. Daulat Ram brought the suit to have the 
decree set aside on the ground that a fraud was practised ou 
him, namely, that he was not served with any summons, and 
was in fact prevented from placing his case before the Judge 
of the Small Cause Court by the machinations of the appellant

(1) (1903) I. Jj. E., 30 Oalo., 1021. (3) (1902) 1.1* . B., 29 Oalo., 395.
12) (1897) I. D. R„ 24 Oalo;, 5d9. (4) (1894) I ,  L. R., 21 Oalo., 612.
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and persons acting in eollEsion with liim. It  was repr0S62if;0d isqi
in th: Somali Cause Court that there was personal seryjce of 
the riiia -̂ioris upon Daalat Ra-iSj and evidence \va<i given to ®-
prove i'he alleged peKonai service. As a mafctei* of faet nsifclier b-ak.
personal nor other service was wfleeted, and the defeadant 
Danlat R via was wholly igaomnb of the proceedings. Buth the 
lower comts have f  mud that these proceedings on the part of the 
appellant were frdudalenn. It is contended before us that the 
mere fact that personal service was not efiecfced would not render 
the whole proceedings fraudulent. This no doubt is the case.
The mere fact that personal service of a summons has not been 
effected upon a defendant would not render the prooeedings 
against him absolutely abortive, but where the non-service was, 
as I,as been found here, due to the fraudulent conduct o f the 
plaintiff in the suit and others acting with hinSj and a decree 
was thereby obtained sach decree may be aeb aside as fraudu­
lent. That is what hâ - bean found, in this case. The learned 
District Judge points ou". that not merely was there no personal 
service, but that the eudursement of service of the serving 
officer was false, and falsely procured by iibe appellant. He 
further finds that there was not̂  either in his court or in 
the lower court, any evidence whatever that the claim o f the 
appellant in the Small Cause Court was a genuine one. Tha 
appeal has been ably argued by the learned vakil who represents 
the appellant, but we are unable to accede to his argument.
The principle upon whicli cases of this Jcind rest is staged by 
Pethera-M, C. J., in the case of Mahomed Gulab y. Mahomed 
Sulmman (1). The learned Chief Justice there observes “  The 
principle upon which these decisions rest is that where a 
decree has been obtained by a fraud practised upon the other 
side by which he was prevented from placing his case before 
the tribunal which was called upon to adjudicate upon it in the 
way most to his advantage, the decree is not binding upon 
him and the decree may be set * side by a Court of Justice 
in a separate suit.̂  ̂ (See also Ahdtd Majumdar v. Makomed 
Oazi Ohowdhry (2). We, therefore, tlismiss the appeal with costs.

Appeal dismissed.
(i) (1894)1. Is. B . 21 Calc,, 6l2/at 619. (2) (1804) I. L . B., 2 1 Cato., 6QS
■ '■ 20
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