
1909 APPELLATE CIVIL.
N ovem ber  30.’ ______________

JSef jre Mr. Jusiioe Sir.Q-eorge Knox and Mr. Justice JPiggott.
MUHAMMAD BAZI (.Deceeb-holdeb) v. KABBALAI BIBI i-NU others

(JUDGMEHT-DBBTOBS).

Civil Procedui'e Code (1882), section 2^0—Execution o f  decree-—Limitation'-^ 
Ahalenient of appeal—Terminus a quo.

S d d  that an order declaring an appeal to have abated is in eflect an affirma­
tion of the decree of the Com’t below, and hinitation only begins to run against 
the dccree-holder from the date of such order and not from the date of the decree 
under appeal, 'Mahomed Melidi Bella v. Moliini Km ta  (1) followed. Kewal v. 
Tihha (2), Singh v. MultJiraj Singh (3), and Akshoy Kumar Mondi v. 
Chunder Mojiun Chathati (4) referred to. Fazal Susaiti v. JZaJ JBahadur (5). 
doubted.

The facts of Ihis case were as follows. On the 23rd of May,
1893, a decree was passed against one Muhammad Malih. On the 
16th of February, 1894, this decree was affirmed by the District 
Judge on appeal. The judgment-debtor appealed to the High 
Courtj but died whilst his appeal was pending. An application 
was presented by one Mubarak Husain, who claimed to be the 
legal representative of the appellant, but on the 29th of March, 
1897, the High Court-held that there were other heirs of Muham­
mad Malih, namely, liis daughters, who should have been brought 
upon the record. The High Court accordingly declared the appeal 
to have abated and gave costs to the respondent decree-holder. 
On the 14th of A ugust, 1907, the decree-holder applied for execu­
tion but was met with the defence that execution of the decree 
was barred by the rule of limitation laid down in section 230 of 
the Code of Civil Procedui'e, 18S2. The court of first instauce 
(officiating Subordinate Judge of Jaunpur) sustained the objection 
and dismissed the decree-holder’s application, and this decision 
was upheld on 'appeal by the District Judge. The decree-holder 
appealed to the High Court.

Maulvi OJiulam, Mujtaha,, for the appellant.
Mr. B. E. O^Gonor, for the respondents.
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* Second Appeal No. 295 of 1909 from a deoreo of Mnhammad Eafilt, Disttiet 
Judge of Jaunpur, dated the 9 th of December 1908, confirming a decree of Keshab 
Deo, Subordinate Judge of Jaunpur, dated the 7th of March 1908.

(X) (190?) I. L. R„ 34, Calc., 87 i .  (3) (1885  ̂ I. L. E „  7 All., 887*
[ i )  (1905) 3 A* L. 8. (4) (1888) I. L . R „  16 OaIc„ 250.

(6) (1897) I. L. K ,  20 AH., IM ,
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K n o x  and P iggott, JJ.— This is a decree-ho]j3er’s appeal. 
The essential facts are the following-.—On May 23rd, 1893, the 
decree of the firafe court was passed against one Muhammad 
Malih. On February the 15th, 1894:, this decree was confirmed 
by the District Jadge on appeal. A  second appeal was pending 
when Muhammad Malih the appellant died. An appiioation ^as 
presented by one Mubarak Huaain who claimed to be his legal 
representative, but on the 29th of March, 1897, the High Court 
held that there were other heirs o f Mubammad^Malih, namely, 
his daughters, who should have been brought on the record. The 
order thereupon passed was as follows :— Ordered and decreed 
that this appeal do abate and the appellant pay Ks, 83, costs 
incurred in this Court, and the costs in the lower court be paid as 

awarded by the lower court.’ ’ The application for execution out 
of which this appeal arises was presented on the 14th of August, 
1907, and the point for determination is whether the said appli­
cation is barred by limitation under the provisions of the latter 
parb of section 230 of the Code of Civil Procedure, Act X I V  of 
1882. The provisions of the said section, on the face of them, 
appear to be intended to allow a period of^lf years’ limitation, in 
the case of an appeal, from the date of the decree of the appellate 
court. The courts below have held that this case is governed by 
the ruling of this Court in Fazl Husain v. Raj Bahadur (1). 
This was in any case a ruling under article 179 of the second 
schedule to the Indian Limitation Act (X V  of 1877). It seem  ̂
to have been doubted by a Judge of this Court in K m al v. 
Twhha (2), and is difficult to reconcile with the principle which 
appears to underlie such rulings as Rup Singh v. MuMraj Singh 
(3; and Alcshoy Kumar Nundi v. Chunder^Mohun Ghathati (4). 
In any case there seems to us clearer authority on the opposite 
side in a ruling of the Calcafcta High Court which beasdirectly 
upon the section now under consideration. We refer to Maho­
med Mehdi Bella, v. Mohini Kctnta Saha. Ghowdhry (5). It 
could not fairly be contended that the decree of the High Court of 
March 29th, 1897, was incapable of execution, at least in respect'
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1909 of the cosba awarded against the appellantj and the incongruity 
of breaking-up a single decree into a portion still capable of 
execution and a portion barred by limitation appears cousiderable. 
It seems to us that under the terms of section 230 of Act X I V  
of 1882; as -well as on the balance of aui^hority, the decree-bolder 
in this case is entitled to the benefit o f 12  years’ period of limi­
tation calculated from the 29th of March, 1897, when the final 
decree of the High Court) was passed, wbicli had the effect of 
affirming the decrees of the courts below. We therefore accepfe 
this appeal, set aside the decrees of the courts below and direct 
the court o f first Instance to proceed with the execution of the 
decree. The appellant will get his costs.

Appeal allowed.

1909.
D ecem ber 2. APPELLATE CIVIL.

B e fo r e  S ir  John S la n le y , K n ig M , C h i e f  J u stic e , and M r .  J u stice  B a nerji^  

MA.TI-ULLiH KH^N (D ependant) v .  BANWABI LAL (Plainuti?!!’ ) andEAI 
DABIAO SING-H akd o th e r s  (D e fe n d a n ts ) .*

A c t  N o . I V o f  1882 ( T r a n s f e r  o f  P r o p e r ty  AatJ, section  74 — M o r t g a g e — T r io r  

and subsequent m ortga g ees— 'Rig'hi o f  p u r c h a se r  o f  m ortg a g ed  yro]_)crtg in 

execution o f  d ecree o f  su lseq u en t m ortg a g ee who has o f f  a f i r s t  mort»

g& go as again st a seco n d  m orig(iges ^ u iiig fo r  sa le ,

A mortgaged cortaia property first to B and afterwards to 0 and finally sold 
it to D, D mortgaged the property to Bj wlxo paid ofi B ’s mortgages and brouglit 
the property to sale in satisfaction o£ liis own mortgage, and it was purchased 
by M, E e li  on suit for sale on his mortgages by.O, the second mortgagee, that M 
was eutitlod to hold up as a shield against 0 the mortgages in favour of B. which 
had been satisfied "by E. F a llu  v. Sant L a i  (1), S a ld e o  .Prasad  v. U m an Shanhar  

(2) and M a m r ^ j  v. M a m ji Lal\ (3) referred to. H a ijn a th  v. M u r lid h a r  (4) 
distinguished.

T h e  facts of the case were as follows «
Dariao Singh owned certain property, part of which he 

mortgaged to Bhola Nath by three bonds in 1894 and 1895. He 
subsequently executed two mortgage bonds dated respectively 
July 11th, 1897, and August 4th, 1898, in favour o f Banwari Lai 
(plaintiff). On the 23rd of April 1900 Dariao Singh sold a

* First Appeal No, of 1903 from a decree of 0. D. Steel, District Judge of 
Shahjahanpur, dated the 8th of October 1907.

Wsekly Nofcea, 1833, p. 129. 
(1907J I, Ii. B., 32 AU„ 1 .

;3) (1903) 7 A. Ci . J., 15.
4) Weekly Notes, X907, p, 80,
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portion oi his property to Prag Naraia for Ks. 4^000 and ieft 
with him out oi this amoiiot Rs. 2^600 for paymSnt to Bhola 
Nath, being the amount due to him under his three boudB. On 
the 16fch of September, 1901, Prag Narain mortgaged this property 
to flardwari Lai for Es. 3,300j out of -which Es* 2.200 were left 
with the mortgagee for payment to Bhola I^ath aforesaid. This 
amount was paid by Hardwari Lai to Bhola Hath, and the 
lafcter’s mortgages were thus discharged. Hardwari Lai then 
brought a suit against his mortgagors and obtained a decree on 
the 9th o f September, 1902, in execution of which the mortgaged 
property was sold and purchased by Mati-nllah Khan on the 31st 
of March, 1904. Banwari Lai sued to enforce fche security in his 
favoar, and impleaded^ among others  ̂ the said auction purchaser. 
The latter set up the mortgages in favour of Bhola Katli as a 
shield against the claim. This defence was overruled by the 
court of first instance relying on the ruling in Baijnath v. Murli- 
dhar (1) and a decree passed in favour of fche plaintiff. The 
defendant Mati-ullah appealed.

Mr. A, E. Ryves (with him Maulvi Ghulam Mujtaha) for the 
appellant, submitted that the doctrine of Toulmi'H v. Steere (2 ) was 
not applicable in India, and relied upon the following author­
ities Deis V. Puran Mai (3), T'wha v. Khuh Chand (4),
VanmiJcalingcL v. CJhidambara (B), Mamraj v. Hamji Lai (6), 
and Baldeo v. Uman Bkanhar (7).

Dr. Satish Chandra Banerji (for Pandit Moti Lai Nehru), 
for the respondent plaintiff, cited Baijnath v. Murlidhar and
(1 ) Tufail Fatima v. Bitola (8 ) and contended that the test to be 
applied was whether the money which went to discharge a j)rior 
incumbrance was the mortgagor's money or the subseq^uent incum­
brancer's. The mortgagor could not set up as a shield the mort­
gage he had himself discharged, and it made no difference that 
instead of making the payment personally he directed another 
person, who held money to his credit, to apply that money to the 
payment of a prior incumbrance. The decieion in Baij Jifath’s 
case was affirmed in Letters Patent Appeal.*

(1 ) Weekly Notes, 1907, p. 85. (5) (1905) I. L. K., 29 Mad., 37,
(2) (1897) 3 Mar. 210. (6) (1909) 7 A. L. J., 15.
(3) (188i) I. L. K., 10 Oalo., 1036,1046. (7) (1907) I. Ii. E., 82 All., 1.
(4) (1891) I. L. H., 13 AU., 581. (8) (1904) I. L. B„ 27 AH., 400.
* JPer SiAmiStz, 0 ,3^ and B iotbji, Xi. P. A, No. 29 of 1907 docWefi on 

Tanwary 4th, 1908,
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1909 Muashi Govind Prasad for defendant respondentj claimed to 
be exempted -with, costs.

Mr. A  E, MyveS) is reply, cited Kallu v. Sant Lai (1).
St a h l e y , C, J>5 and B a NEEJI, J.~Tliis appeal arises out of a 

suit for sale upon two mortgages made respectively ou the 11th 
of July, 1897, and the 4th of AngoBt, 189S;, by one .Dariao Singli 
in favour of the plaiiiliffj Baawari Lai. Dariao owned a 
biswa share in the village Serai Khas. On the 18th of August,
1894, he mortgaged a 4 hinvva sliare to one Bhola Nath. On the 
11th of December, 1894,he mortgaged 5 bi.swas to Bhola Nath, and 
on the 14th Septemberj 1S95, he uiortgaged 1 bisv. w more to the 
same mortgagee. After these mortgages he made tae two mort­
gages in favour of Banwari Lai to which we have referred above. 
On the 23rd of April 1900, Dariao sold to Prag Narain his 
interest in the mortgaged property, and he left IIs. 2^600 with the 
purchaser for discharge of the mortgages held by Bhola Natk 
Prag Narain did not pay off those mortgages, but on the 16th of 
September, 1901, he made a mortgage of the property to one 
Hardwari Lai for Ks, 8,300, and out of this sum HardwariLal 
withheld Rs. 2,200 for payment to Bhola Nath. With this money 
he discharged the mortgages held by Bhola Nath. Hardwari 
Lai brought a suit for sale upon his mortgage and obtained a 
decree against Prag Narain. In  execution of that decree the 
mortgaged property was sold by auction and the appellant Mati- 
ullah Khau became the purchaser. In the suit out of which this 
appeal arises Banwari Lai prayed for the sale of the property pur­
chased by Mati-ullah Khan. Mati-ullah’s defence was that he 
was entitled to hold up the mortgages of Bhola Nath as a shield 
against the claim of Banwari Lai. The court below, relying upon 
the ruling of this Court in Buij Nath v. Murli Dhctr (2), has held 
that Mati-ullah Khan has no right by virtue of his purchase to 
claim priority over the plaintiff.

The correctness of this decision is impngned in this appeal, 
and it is urged that Mati-ullah as standing in the shoes of 
Hal’dwari Lai is entitled to claim the benefit o f the prior 
mortgages held by Bhola Nath -which, were discharged by Hard- 
wari Lai. This contention is in our jadgmcut well founded.

(1) Weekly Notes, X896, p. 129. (2) Weekly Notes, 1907, .p. 85,



After the sale to Prag Narain the mortgagor ceased  ̂to have any igog 
interest in the mortgaged property and those interests vested in ~  
Prag Narain under his purchase. Hardwari Lai, as mortgagee h i h  

from Frag Na^ai^  ̂ was thus a subsequent mortgagee of the pro- BahwIbx 
perty. As sueh subsequent mortgagee he redeemed the prior 
mortgages held by Bhola Nath, and therefore under the provisions 
of section 74 of the Traasfer of Property Act, he was entitled to 
take the benefit of the securities held by Bhola Nath. Farther, 
as upon his discharge of the prior mortgages held by Bhola Nath 
the mortgage deeds were handed over to him, this is evidence of 
his intention to keep the mortgages alive. He was therefore 
entitled to hold them up as a shield against the claim o f the subse­
quent mortgagee. This was so held in Kallu  v. Sant Lai (1 ), 
and is iu agreement with the unreported decision in Baldeo 
Prasad v. Uman Shankar (2), Second Appeal No. 1069 of 1905, 
decided on the 6 th April, 1907, and also with the decision in Mam- 
raj v. Baviji Lai (3), Second Appeal No, 767 of 1908, decided 
on the 25th of May, 1909, which has not yeb been reported.
The case on which the court below has relied is distinguishable 
from this case. The circumstances of that case were peculiar, and 
having regard to those circumstances the puisne mortgagee was 
held to be entitled to enforce his mortgage against the subsequent 
purchaser, who had discharged prior incumbrances.

For the above reasons we are of opinion that the plaintiff 
Banwari Lai is not entitled to bring the mortgaged property to 
sale without discharging the prior mortgages which have been 
paid off by Hardwari Lai. The court below has not determined 
what amount, if any, is due on those prior mortgages. We cannot 
therefore decide this appeal without obtaining findings on the 
following issues, which we refer to the court below under the 
provisions of order 41, rule 25, of the Code of Civil Procedure

(1) What amount, if anŷ  is due on each of the mortgages
held by Bhola Nath, dated respectively the 18th of 
August; 1894 ; the 11th of Deoember, 1894, and the 
14th of Sepiiember, 1895 ?

(2) Is the claim under aay and which of these mortgages
barred by limitation ?

(1 ) Weekly Notes, 1896, p. 129. {2) Since reported, I. L. B. 32 All,, 1,
(3) Since reported, 7 A. L. J., 16.
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1909 Tlie Gourfc will take such additional evidence as may be neces­
sary* On receipt of its findings ten days will be allowed for
filiag objecfclonso

Issues remitted.

Before Sir John Stanley, Kniglit, Chief JusUce, and Mr, Jmtice Sanerji. 
HAS DAYAL and OTEtEES (Depekdakts) V. PIRTHI SINGH (PiAiNHFp).* 
Act Wos IT'' 0/18S2 (Transfer o f  £i'o^ert^ ■dotjt section S'B’—Deposit ^o4d U 
mort(ja<jee,—Balance o f  mortgago debt promised -  Mortgage not discharged^ 

Tiio coHsognences resulting from a payment into Court -under section 83 of 
the Transfer of Property Act, 1882, only occur when the amount paid in is 
found to be or is accepted by the mortgagee as being equivalent to the full amount 
due under the mortgage in suit.

T he res|)ODdent bioughl} a suit upon a mortgage dated the 17fch 
of Decembeij 1^86, executed by the first) set of the appellants. 
The bond was for Rs, 1,300 and piwidod payment with compound 
interest] at Re. l “4;-0 per cent, per mensem. H© impleaded as 
defendants the mortgagors and cei’tain purchasers of half the mort­
gaged property from the mortgagors under a sale deed dated the 
20th of April, 1894. In July, 1895, they deposited Re. 2,725 in 
court under section 83 of the Transfer of Property Act, 1882, for 
payment to the mortgageej respondent* In reply t® this applica­
tion, the respondent stated that Es. 4j59i“0“3 were due to him ap 
to date and eaid

“  He lias doposiiod Bs. 2,725 for the opposite party and has shown liia 
readiness to pay tiio remaining axaount that may he found due according to ac­
count. It is therefore prayed that the said amount may be paid to the opposite 
pariy and iho applicant he dirooted to pay the remaining dues to the opposite 
party under tho said bond. The opposite side has no objection to take the whole 
account of tho said bond, viz., Es. 4^691-0-3, and return the said bond. The sum 
of Es, 2,725 which the applicant has deposited for tho opposite party may be paid 
to the opposite party. The opposite party will enter the payment of this Bum 
on tho reverse of the said bond. If the remaining amount is not paid to the 
opposito party he will seok his remedy in duQ,oourse from the com't.’ * 

Thereupon the jileader for the applicant stated 
'< The money due to the opposite party is not so much as he statee. ThtS 

npplioant has deposited Rs. 2,725. That sum may be paid to tho opposite party. 
As for the rest, tho opposite party can,seek his remedy in court. The vendor had 
left only that sum with my client for payment to the opposite party.'*

The following order was then made by the court;—
“ That the amount deposited in the court he made over to the mortgagee and 

the mortgage deed he returned afteE noting the payment of the amount with

* First Appeal No. 89 ox 1908 from a decree of Muhammad Ahmad Ali 
Khan, Additional Judge of Mwrut, dated the 21st of January, 1908.


