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fclierefoM we do not see our way to reverse it« According to 
that Gustom a tenant occupying a house in the ahadi of the 
village is entitled to sell fehe materials o£ his house and also 
the right to occupy the site of the house so long as the house 
is standing. We therefore declare that the sale-deed of the 
12th of January, 1900, is valid and binding so far as it purports 
to transfer to the vendee the materials o f the house in ques
tion and the right o f residence in that house so long as it 
stands. Beyond this the transferee has acq^uired no interest 
in the property. The appellants have substantially failed and 
must bear the costs of this appeal as also the costs in the courts 
below.

Objections have been filed, but are not pressed. We dismiss 
them, but without costs.

Appeal dismissed.

Before Sir John Stanley, Knight) Chief Justice, and Mr. Jusfiae Banerji. 
GHA.FUR-UD-DIN v. HAMID HUSAIN and oth ers

(Dem h d an ts).*
Civil Procedure Code ('1862J, sections 244, 283—Fro^erit/ attached in execu

tion o f  decree purchased while under atfaolmenf—Decree get aside— 
Ftirc'haser not the representative o f the judyment-dettor.

Where a decree is set aside in appeal everything dona in pursuance of that 
deotea cornea to an end. Hence where property which was snbieot to an attach
ment was purchased, but the decree under which the attachment was levied 
was set aside, it was held that the purchaser was not the representative of the 
judgment-dehtor within the meaning of section 2M of the Code of Civil Px'o- 
cedure, 1882.

T h e  facts of this case are as follows
The plaintiff, Ghafur-ud-din, brought a suit against one 

Fakhr-ud-din on the 16th of March, 1897, to recover a dower debt 
due to his sister Musammat Shakur-un-nissa^ -who had died in 
1904. His suit was decreed e(V parte on the 19th of January, 
1898. After the decree Ghafur-ud-din applied for execution 
and got certain properties of Fakhr-ud-din attached on the 17th 
of February, 1898, The judgment-debtor appealed against the 
ex parte decree, and it was subsequently set aside by the High 
Court in March 1898. The High Court remanded the ease to the
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♦ First Appeal No. 23 of 1903 from a decree of Girraj Eishor Datt, Subordinate 
Judge of̂ BaseiUyi dated the 26th of ISCovember, 1907.
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1909 lower eoiirt for Irial on merits. The suit was tried and was finally 
decreed in favour of the plaintiff in 1904. The decree-holder 
tliei-Gaftei' made m  application on bhe 19gIi August, 1905, for sale 
of the properties afctaehed in 1898. One Hamid Husain filed aa 
objection under section 278 of the Code of Civil Procedure, 1882, 
to the effect that he had purchased the projierties attached from 
Fakhr-ad-din and his sister in 1898 and 1905, respectively. 
His objection was allowed on tho ground of possession. The 
deoree-holder therefore brought the present suit for a declaration 
that Hamid Hueain had no iuterost in the property. The defence, 
among other things, was that the suib was barred by section 24i, 
Civil Procedure Code, 1882. The Subordinate Judge, holding 
that that section did apply, dismissed the suit. The plaintiff 
appealed to the High Court.

Mr. M. L. Agdrwala (for Mr. B, E. O’Gonor) and Maulvi 
Qlmlobm Mujtaha, for tho app e llan tS ection  244 of the Civil 
Procediire Code, 1882, did not bar the suit. The attachment 
made in 1898 ceased to exist after the decree of the 19th Febru
ary, 1898  ̂under which that attachment had been made, was, set 
aside by the High Court. The purchase of Hamid Husain 
was not at all affected by that attachment. He did not become 
the representative of tlie jndgment-debtor within the meaning 
of section 244, Civil Procedure Code, because the attachment 
during the subsistence of which he purchased the property was 
invalid and had no binding effect upon the parties.

Mr. W. Wallach, with him Babu Lalit MoKan Banerji, for 
the respondents, replied.

Stanley , C. J., and Banerji, J.— This appeal arises out of a 
suit brought under section 283 of Act No. X I V  of 1882 under 
the following circumstances. One Fakhr-ud-din had two wives, 
namely, Musammat Latif-un-nissa and Musammat Shakur-un- 

The latter died in 1894, and on her death Ghafur-ud-din,nissa.
plaintiff appellant, her brother, brought a suit claiming one*hal£ 
of the amount alleged to be her dower. He got an ex jpoirtB 
decree against Fakhr-ud-din on the 19bh of January, 1898, and in
execution of that decree caused certain property to be attached in 
February, 1898. Fakhr-ud-din appealed against the decree to 
this Court and thereupon the case relating to the execution of the
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decree was sbrack off the file.? on the 24th of I)acp,mbei‘  ̂ 1898, 
This Court; set a^iclethe ex parte decree on the 26th of N'oveinher, 
1900; aud remauded the case to the court belo?? for fresh trial. 
The lower court; re-heard the case and made a decree for Es. 75, 
but upon appeal to this Court that decree was varied a,nd a decrea 
was made on the 27th of Aprils 1904j for the full amount claimed 
by the plaintiff. Meauwhile Fakhr«ud»diu died and his second 
■wife Latif-un-nissa and his sister Ifasir-uii-nissa were brought 
upon the record as his legal represeatatives. After the passing 
of the final decree of this Court, application was made for execu
tion of that decree and certain property was attached in 1905.

, The defendant Hamid Husain filed an objection and prayed for 
the release of the property from attachmeat on the allegation that 
under a sale made in his favoui' on the 9th of August, 1898, he 
wag the owuer of the property aud ifc was not liable to sale, This 
objection having been alloNYsd, the suit out of wluch this appeal 
has arisen was bro’igut by thg p la liiu ili for a declaration that the 
property was liable to be sold in execution of his decree. The 
Court below has diamissed the suit on the ground that Hamid 
Husain must be deemed to be a renresen|]atiYe of the judgment- 
debtor within the meaning of section 214 of Act Ho, X I V  of
1882 and that the suit was therefore not maintainable. It is 
contended on behalf of the appellant thaL as the decree made by 
the Court of first instance on the 19th of January, 1898, was set 
aside by this Coiirtj everything which took place in execution of 
that decrea came to an end, and that- therefore by reason of bis 
having purchased the piopc-rty du rin g  the pendency of an aitach- 
ment in execution of the decree which was S3t aside, the defend
ant cannot be deemed to be the representative of the judgment" 
debtor within the meaning of section 244. This contention is in 
our judgment well founded. Indeed the learned counsel for the 
respondent has not disputed its correctness. As the decree in 
execution of which the property was attached in 1898 was set 
aside by this Court on the 26th of JTovember,-1800, everything 
that was done in pursuance of that decree came to an end, and 
therefore the defendant cannot be said to be the purchaser of the 
property pending a subsisting attachment. The matter could not 

■ form the subject of an adjudication under section 244 of the Cod©
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1909 of Civil Procedure, 1SS2, and tins suit; was maintainable against 
the defendant. We accordingly allow the appeal, and, as the suit 
was dismissed upon a pi’eliminary ground and the decision of the 
Court belo w on that ground is erroneons^ we remand the case to 
that Court nndei* order 41, rule 23, of the Code of Civil Pro
cedure, with directions to re-admifc it under its original number 
in the register and to dispose of it on the merits. Costs hert 
and hitherto will follow the eveut.

Appeal allowed and cause 'remanded.

1909 
W o t e m l e r  11.

KEVISIONAL CRIMINAL.

Before Mr. Juslioe Geoiye Knox (.iiid Mi\ Justice Karamat Husain.
GANG-A SARAN SINGH asid otiiees t,. BlIAGWAT PRASAD.^ 

Ci'itMnal Fraccdure Oocle, sections lltJ, 439 -~DeJeoi in form, o f  written order-^ 
Jurisdiction—Sevision,

Where in proceedings under Ohapter X II of tlio Code of Criminal Procedure 
fcho initial order was delcotive in tliat it did a.ob sot fortli tlie grounds for the 
Magistrate being satisfied of tlie osistenoo of a dispute likely to cause a breach, 
of the peace: but on the other hand both parties were fully cognizant of the 
matter in dispute and there was in fact danger of a breach of the peace, the 
High Court declined in revision to interfere with the Magistrate’s order.

T h i s  was an application for revition of an order purporting to 
have been passed under section 145 of the Code of Criminal 
Proceduce by a Magistrate of the first class. The facts of the 
case appear from the following judgment of Tudball, J., before 
whom the case was first argued.

“  This application for revision arises out of^proccodings purporting to have 
been taken by a Magistrate under section 1^5, Criminal Procedure Code, in 
respect to certain lands. The sole point urged is that the Magistrate did not 
record an order in writing u.nder section 14i5 of the Code, stating the grounds of 
lais being satisfied that a dispute likely to cause a breach of the peace existed 
concerning tho plots in guostion,

“ The history of tho case is briefly as follows ;—Tho land in dispute was a fixed 
rate tenure partly cultivated by suh-tenanta. Oa HOth March, 1905, Chaittar- 
dhari Sisgh and Bhagwat Prasiid Singh obtained a deorco against the applicants 
Ganga Saran Singh, etc. In execution thereof this land was put to sale and 
purchased by the deoree-holdors on 25th March, 1908, and on l2th July, 1908, the 
Amin put them into actual possossion of the lands not in the hands of sub-ten* 
ants and into symbolical posseasioa of such as was held by auch sub-tenants.

* Criminal Revision No. 338 of 1909, against the order of W. T, M. Wnglit, 
Magistrate, first class, of Mirzapur, dated the 28th of April 1909,


