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would use ordinary prudence if he had resort to arrest instead of
gerving a writ of demand.

For 2 defaunlier bo escape from a custody in which he has
been locked and detained is not a very grievous offence; still it
18 an offence in which the authority of the officer who issued it
is set at deflance, aud that authority must be maintained. The
sentence which we propose to pass is not to be loocked upor as a
sentence which is generally passed in such cases. We teke this
more or less to be a test case, and we trust that when it is known
that escape from such custody is an offence, the commissicn of
such an offence will be avoided. We direct that, under section
2258 of the Indian Penal Code, Gulab Singh, Bishpath Singh,
Chatar Singh and Baldeo Singh, suffer, each and all of them,
simple imprisonment for seven days from the date of their
arrest.

dppeal allowed.

R

APPELLATE CIVIL,

Before Sir John Stanlgy, Knight, Chief Justice, and By, Justice Banergi.
SHAM DEI axD snotHER {PLiIsmrrs) v, BALIIT SINGH ixp orEzRs
(DEFENDANTS,}*

Civil Procedure Cods (1882), sections 13, 43— Morigage -~ Prior and subsegquont
mortgegoes—Mortgaged property brought fo sule and purchased by each
mortgagee separately, the other not boing made a party—Suit by prior
mortgagee to bring to sale part of the morigaged properiy $n the hands of
the subsegnent mortgagec to recover unaatisfled balance of the moertgage debi.
The prior mortgagee of mortgaged property brought the whole of it to sale

without impleading the subsequent mortgages of a portion and purchased tha

mortgaged property himseli. The subsequent mortgagee in turn hrouzht =
portion of the mortgaged properiy to sale without impleading the prior mort.
geges and also himself became the purchaser. The prior mortgages, after an
ansuecessiul attempt to recover from: the subsegquent mortgages possession of ihe
mortgaged property so purchased, sued to bring that property to sale for the
realizabion of the unrecoversd balance of the original mortgage money,

Held, that the suit was maintainable ard was not barred by either seotion

13 or section 43 of the Code of Civil Procedure (1882).

TaE facts of this case were as follows
On the 25th of February, 1874, Baljit Singh, Sarnp Singh,
Gopal Singh and Chandan Singh, members of a joint Hindu

_ * Pivst Appeal No. 296 of 1907, from a decree of Pitambar Joshi, Additions]
Snbordinate Judge of Aligarh, dated the 19th Auguet 1907,
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family, mortgaged to Lischman Das a 4} biswa share in a village,
along with sdme other properties, situate in other villages, for
the sum of Re. 12,000 with interest at Re, 1-2-0 per eent. per
month, On thoe 29th of July, 1881, the sons of Lachman Das
obtained a decrce against the execufants of the mortgage and
some other members of the joint family om foob of the mortgage of
the 25th February, 1874, andon 28th April, 1885, got the 4}
biswa share of the village sold in execcution of their decree and
purchased it in the name of their mother Musammat Sohini. Out
of this share was formed aflerwards aseparate mahal of 4 biswas,
Later on a parbition took place among the sons of Lachman Das
and the 4 biswa share was allotted jointly to the plaintiff appel-
lIant Musammat Sham Dei, widow of one of the sous of Lachman
Das, and Musammat Gobindi, widow of another son of Lachman
Dzs. There wasan unrealized balance of the decree against Baljit
and others amounting to Rs. 30,000. This fell to the share of
Musammat Sham Dei alone.

On the 18th of January, 1880, Chandan Singh and two other
members of the joint family, Kanhai Singh and Durjan Singh, had
mortgaged a 2 biswa 6 biswansi share out of the 43} biswa share of
the village to one Bansi Dhar, but to the decree obtained by the
sons of Lachman Das on the 29th July, 1831, Bansi Dhar had not
been made a party. On 9th August, 1854, Baunsi Dhar obtained
a decree on foot of his mortgage without impleading Lachman
Das’ heire,  On the 16th of January, 1395, Bansi Dhar applied for
execution of his decree by sale of a 13 biswansi 6% kachwansi
share and Musammats Sham Dei and Gobindi were made parties in
this application. Sham Dei and Gobindi objeeted that they were
ne parties to the deoree and their names were removed from the
array of parties. The execution proceedings were, however, pro-
ceeded with and the 13 hiswansi 6} kachwausi share was sold by
anciion and purchased by Bansi Dbar. On the 18th of January,
1897, Bansi Dhar obtained possession of the share. On the 4th
of January, 1899, Sham Dei and Gobindi brought a suit against the
legal represeutatives of Bansi Dhar for possession of the 13
biswansi 64 kachwansi shate on the ground of their prior pur-
chase. Thissuit, though decreed by the lower court, was dismisaed
by the High Court in 1903 on the ground that Bansi Dhar was
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no party to the decree obtained by the sons of Lachman Das in
1881 and thereforc the title of the pluintiffs was nat of a
character which would justify the ousting of the defen-
dants, though there was a flaw in the title of the latter. The suit
out of which this appeal has arisen was brought by Sham Dei and
her adopted son for sale of the 13 biswuansi and 6% kachwansi share
for a part of Rs. 30,000 which was still dus on the original
mortgage and whicn had fallan to her share. The suit was
dismissed by the lower court on the ground that a suit for
& part of the unrealized portion of the debt was not maintain-
able.

Babu Durgw Charan Buanerji (with him Baba Pwrushottam
Das Tandan for Pandit Moti Lal Nehrw), for the appellants,
submitted that the suit was maintainable and that the money
being due on the original bond, every portion of the property
hypothecated in the bond was liable to be sold for the debt. The
earlier suit brought by Sham Dei and Gobindi had been rightly
dismissed by the High Court, because no opportunity had
been ever given to Bansi Dharor his heir to redeem the property
mortgaged to him, he having not been made 2 party to the decree
obtained by the heirs of Lachman Dasin [881. Thab opportunity
was given now Dby impleading the representatives of Banasi
Dhar. He cited Balmakund v. Musemmat Sungari (1) and
Rudratuliah v. Kubra Begam (2).

The Hon’ble Pandit Swndaer Lal (with him Mr, 3, L.
Agurwale, Babu Satya Chandra Mukerji, Munshi Gulzari
Zal and Babu @irdhari Lol dgarwala), for the respond-
QNHE e

The suit is practically one for foreclosure of the right of
redemption of the puisne mortgagee. The puisne mortgagee
has a right to redeem the whole of the property. Therefore
an opportunity should be given to him to pay the whole amount
of the mortgage and redeem the whole property. The first eale
is wholly void.

SrawiEy, C. J., and Baxgrst, J.—The suib out of which this
appesl has arisen was brought by two plaintiffs, namely Musam-
mat Sham Dei and Narain Das, for sale of a 13 biswansi and 64}

(1) (1897) LI, R, 19 AlL, 879,  {2) {1900) L L. B, 23 ALL, 25,
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kachwansi share in the village Dyanatpur, under a mortgage
dated the 25th of February, 1874, The said mortgage was ex-
ecute:: in favour of ons Lachman Das by Baljit Singh, Sarup
Singh, Chandan Singh and Gupal Singh. Lachman Das, the
mortgages, died leaving fonr snis—Nand Ram, Dila Ram, Mak-
and Lal and Khushi Ram. The plaintiif Sham Del is the widow

f Mukand Lal. One of the def ndan's, Musammat Gobindi, is
the widow of Khusht Ram. 'The plaintiff Narain Das is alleged
to be the adevted son of Makund Lal, bus this adoption is denied,
and the question whether he is or is not the adopted son of
Makund Lal hies not Leen raised in this sppeal. The learned
advocato for the appellanis has argned the ca-e as if it were a suait
by Musammab Sham Dei alone. After the death of Lachman Das
a sult was brought for sale on the basis of the aforesail morigage
by the four sons of Liachman Das on the 24thof February, 1350,
They obtained a decres for sale from this Court on the 20sh of
July, 1881, against the mortgagors and other members of their
fanily, including Kanhai Singh and Duarjan Singh. The mortgage
comprised, among other property, a 4} biswa share in the village
Dynnatpur. This was sold by auction on the 20th of April, 1885,
and was purchased by the decree-helders in the name of their mother
Musammat Sohini. The purchasers had the village partitioned,
and the 4% biswas share was formed into a 4 biswa mahal, which
under a subsequent partition between the heirs of Lachman Das
was allotted to the shares of Sham Dei and Gobindi. Itis alleged
that after the sale of the 4} biswa share and other property, a bal-
ance of Rs. 50,000 remained dus upon the decree,and under the
partition referred to above, the decree was allotted to the share
of Sham Dei alone. On the 18th of January, 1880, Chandan Singh,
Kanhai Singh, and Darjan Singh made a simple morigage of 2
biswas 6 biswansis out of the 4} biswas mentioned above, in
favour of Bansi Dhar, the adoptive father of Piare Lal, defendant
No. 50. On the 18t of May, 1834, Bansi Dhar brought a suit
upon the said mortgage against his mortgagors only and did not
implead in it the hewrs of Lachman Das. On the 9th of August,
1884, he obtained a decree for sale and in execation of that
decree caused a 13 biswansi and 6} kachwansi share to be sold
and himself purchased it on the Sth September, 1896, On the
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4th of January, 1899, Sham Dei and Gohindi ingtitnted a suit
against Piare Lal and o-her nurchasers from hin $o1 :0%:cssion of
the 13 biswansi 6% kuachwunsi siare mentioned above on the
ground that they were prisr purcha:ors of the said prop-riv in
execution of the decree passed on the mortzage of the 25th of
Febroary, 1874. This claim was dismissed by this Cour, on the
ground that Bansi Dhar was not a party to the suit brought by
the sons of Lachman Das for sale under the morfgage held by
them. Thereuapon the present suit was brought for the sale of
the 13 biswansi 6} kachwansi share for the vealization of Rs. 5,100
out of the balance due under the mortgage of the 25th of Feb-
raary, 1874.

The Court below has dismissed the suif, being of opinion that
16 is not maintainable.

‘We are unable to agres with the learned Judge of the Court
below. The legal representatives of Lachman Das were com-
petent, in the suit which they brought to enforee the mortgage of
the 25th of February, 1874, to add the second morigagee Bansi
Dhar as a party to their suit. In fact they wers hoand to do so
for the purpose of giving to Bansi Dhar, who as subsequent mort-
gagee had a right of redemption, an opportunity to redeem their
mortgage. This opportunity was not afforded to Bansi Dhar,
and therefore the sale of the 13 biswansi 6% kachwansi share
mortgaged to him was not binding on him. It was on this ground,
as we have said above, that the plaintiff’s suit against Bansi Dhar's
legal representatives for possession of the aforesaid share was dis-
missed. The fact that Bansi Dhar was omitted from the suit
brought upon the mortgage of 1874 does not preclude the present
plaintiff, who has an interest in that mortgage, from maintaining
the present suit and seeking to bring to sale the 13 biswansi 6}
kachwansi share for the sale of whicha proper decree had not been
passed againsi Bansi Dhar. The object of the suit is to afford to
Bansi Dhar’s legal representatives an opportunity to redesm the
. aforesaid share from the mortgage of 1874. There can be no bar
to such a suit. Sections 13 and 43 of the Code of Civil Pro-
cedure, 1882, are no bar o the suit, inasmuch as Bansi Dhar was
not a party to the first sait. On this point thers cannot he
any doubt, and the court below is clearly in error in holding

17

1909

Sgan Dor
Vs
Bavuyr
Binam,



1908

Saan Dar |

B,
Barymw
SINGH.

124 THE INDYAN LAW REPORTS, [voL. XXXIv,

that the suit is néb maintainable. There are other questions in-
volved in the case. The plaintiff claims Rs. 5,100, alleging that
amount to be part of the money due upon the mortgage of 1874,
but as the mortgagees themselves have purchased portions of the
mortgaged properby, the joint nature of the mortgage hasbeen
severed and the owner of the 13 biswansi 6} kachwansi shave is
only liable for that portion of the mortgage money which is pro-
portionate to the aforesaid share of the mortgaged property. This
is one of the questions which the court below will have to determine
and which il has not determined. There are other questions also;
for example, the question whether the 13 biswanst 63 kachwansi
share could be properly mortgaged by the persons who made the
mortgage of 1874, and whether the mortgage of that share is a
valid mortgage. As all these questions have not been properly
iried by the court below, and as the suit has been dismissed upon -
a preliminary ground and its decision on that point is in our judg-
ment erroneous, we allow the appeal, sct aside the decree of the
eourt below and remand the case to that court under the provisions
of order 41, rule 23, of the Code of Civil Procedure, with direc-
tions o re-admit it under its original number in the register and
dispose of it on the merits, regard being had to the observations
made above. Costs here and hitherto, will abide the event.

The objections under section 561 of Act No. XIV of 1832,
preferred on behalf of certain respondents, necessarily fail and
are dismissed with costs to be borne by the objectors.

Appeal allowed and cause remanded.



