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1909 CAPPELLATE CRIMINAL.
Qetober 26.

Before Mr, Justice 8ir George Know and Mr. Justice Earamat Hueain,
EMPEROR v GULAB SINGH AwD OTHERS.®
Aot No, LV of 1860 (Indizn Penal Code), section 220H~~—Fscape from
lawful cnstody-— Defunlling co-sharer arrested under warrant of Tahsil
day==Rulge of Boavrd of Revenue, Bule 8, elause (2 )=—dct (Local) No, IIT
of 1801 (" Uuited Provinces Land Levenuno det ), sections 142, 143, 146,
Where o Tahsildar issued a warrant under secbion 146 of the United Pro.
vinces Land Ravenue Act against certain defaulting co-sharers, and they wers
arrested, bub subsequently eseaped {rom detention ; Asld that this was an escape
from lawful custody within the meaning of section 2858 of the Indian Penal
Cods. The Tahsildar's warrant was not illegal because the Board hiad dirested that
process shonld ¢ ordinarily * issuo in the {irst instance against the lambardar,

Tux facts of this case were as follows t—

Government revenus was due for the mahalin whiech Gulab
Singh, Bishnath Singh, Chatar Singh and Baldeo Singh were
co-sharers. They weunt to the tabsil and paid some money bug
in the meantime & subsequent instalment had fallen due. While
returning from the Tahsil they were arrested under a warrant
of the Tahsildar, but escaped from custody. It was admitted
by the parties that revenue had nob been paid for the mahal
in which they were co-sharers, and that they were arrested, but
escaped from the lock-up. The Magistrate of Jaunpur aequitted
the accused, holding that the warrant should have, in the first
instance, been issued against the lambardar, as provided for by
rale 9 (2), Board’s Cirealars 2-111, and that, inasmuch as in this
case the pracess was issucl first against the co-gharers, they were
not in Inwiul enstody. The Local Government appealed.

Mr, W. Walluch (Government Advoeate), for the Crown,-
contended that when revenue became due all the co-sharers
joinily and severally became liable as defaulters (Land Revenue
Act, section 143). Section 140(0) directed that the defaulter
might be arrested. The Board’s rule referred to could nob
override the provisions of the law; and even if the process was
not issued against the lambardar, the issue of process against the
co-sharers did not make it illegal, as under section 142 of the
Land Revenue Act all er-havers were jointly and severally

* Criminal Appeal No. 573 of 1909 from au order of acquittal passed by
Magbul Husain, Magistrate, first class, of Jaunpur, dated 8th of May 1909,
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liable. There was no doubt that it was thelambardar who should
be losked bo for payment of Governmont revenns, but that did
not preclude the revenue authorities from proceeding against the
persons liable, even though they were nos lambardars. Suppose
there was a case in which the Penal Code provided that either
a summons or a warrant might issue. In sucha case, if
a warrant were first 1ssued, it could not be said that the
warrant was illegal and the man avrested could escape from
custody.

Babu Satya Chandra Afukerji, for the aceused, submitted that
they were refurning from the Tahsil only after paying the
Government revenue when they were arrested under the orders
of the Tahsildar, Under such ecireumstances, the process was
not legal. The Board’s Circular was that process should be
issued against the lambardar. Before a warrant could be issued,
a writ of demand must be issued undec section 147 of the Land
Revenue Act calling upon the defanlter to pay. The Legislature
had advisedly put & writ of demand first, then arrest of the
defaulter and then sale of his property.

It was therefore submitted (1) that the process ought to have
been issued against the lambardar in the first instance and (2)
that as the warrant was an illegal warrant the custody was nob
legal. Moreover, the case was a petby case and the appeal by
Government was unreasonable,

Krox and Karamar Husarw, JJ.—Gulab Singh, Bishnath
Siugh, Chatar Singh and Baldeo Singh are accused of an offence
under section 2258 of the Indian Penal Code. On the 19ih of March
these four men were arrested and locked up in the tahsil lock-up. A
warrautagainst them bad been issued by the Tahsildar on the ground
that they were defaulters and had not paid the Government
revenue due from them. Oun the 20th, these four men escaped whilst
still in custody., Thereis no dispute about the facts. All the ne-
cessary ingredients constituting the offence have been admitted by
the accused or on their bebalf. The learned gentleman who

appeared on their behalf in the court below contended that even

on the face of the admitted facts the acensed were not liable to
any punishment. Fe based his argument upon rule 9, elause (2),
of the rules of the Board of Revenue relating to recovery of arreurs
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of land revenue under the United Provinces Land Revenus
Act, 1901, The learned Magistrate admitied the force of his
argument and acquitted the accused, ¥From this order of
acquittal a petition of appes] has been filed by the Liocal Govern-
ment, and it is confended rhat the Deputy Magistrate’s interpre-
tation of the law is wrong.

Under section 142 of Local Act No. LLI of 1901 ail the pro-
pristors of & mahal are jointly awd severally responsible to
Government for the revenue assessed thereon., When any
instalment of such revenue falls in arrears, as is the case in the
present instance before us, that arrear of revenue, as section 146
shows, may be recovered by one or more of the procesces ret out
in rection 146. One of those processes is the arrest and detention
of tlie defaulter as defined in section 148 of the Act. The rules
relating to recovery of arrears of land revenue do indeed lay
down that in & mahal in which a lambardar has been appointed,
process shall ordinarily issue against the lambarder in the first
instance, but it wonld be straining the proper meaning of the
word ¢ ordinarily ’ to hold that the intention of the Board was,
and the intention of these rules was, that in every case process
should issue against the lambardar in the first instance. The
very use of the word ¢ ordinarily > shows that occasions may arise
when it is found expedient to issue process in the first instance
against the defamlter. It is for the Tahsildar to determine
whether he shall, in order to recover the arrears, have recourse
to the lambardar in the first instance or shall proceed sgainst
the defaulter direet. Whichever ecourse be may adopt, his
warrant is legal, and the arrest under it is legal and the escape
from there is an offence.

A further contention is put forward that the intention of the
Legislature in enacting section 146 was Ghat the arrest and
detention of the defaulter should follow and not precede the
serving of writ of demand. We find ourselves unable to follow
this contention, The words of section 146 are wide enough to
authorise the issue of both processes against the defaulter, and
there is nothing to limit the order in whieh they should issue.
In many cases the service of the writ of demand would result
in the escape of the defaulter, and in such cases the Tahsildar
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would use ordinary prudence if he had resort to arrest instead of
gerving a writ of demand.

For 2 defaunlier bo escape from a custody in which he has
been locked and detained is not a very grievous offence; still it
18 an offence in which the authority of the officer who issued it
is set at deflance, aud that authority must be maintained. The
sentence which we propose to pass is not to be loocked upor as a
sentence which is generally passed in such cases. We teke this
more or less to be a test case, and we trust that when it is known
that escape from such custody is an offence, the commissicn of
such an offence will be avoided. We direct that, under section
2258 of the Indian Penal Code, Gulab Singh, Bishpath Singh,
Chatar Singh and Baldeo Singh, suffer, each and all of them,
simple imprisonment for seven days from the date of their
arrest.

dppeal allowed.

R

APPELLATE CIVIL,

Before Sir John Stanlgy, Knight, Chief Justice, and By, Justice Banergi.
SHAM DEI axD snotHER {PLiIsmrrs) v, BALIIT SINGH ixp orEzRs
(DEFENDANTS,}*

Civil Procedure Cods (1882), sections 13, 43— Morigage -~ Prior and subsegquont
mortgegoes—Mortgaged property brought fo sule and purchased by each
mortgagee separately, the other not boing made a party—Suit by prior
mortgagee to bring to sale part of the morigaged properiy $n the hands of
the subsegnent mortgagec to recover unaatisfled balance of the moertgage debi.
The prior mortgagee of mortgaged property brought the whole of it to sale

without impleading the subsequent mortgages of a portion and purchased tha

mortgaged property himseli. The subsequent mortgagee in turn hrouzht =
portion of the mortgaged properiy to sale without impleading the prior mort.
geges and also himself became the purchaser. The prior mortgages, after an
ansuecessiul attempt to recover from: the subsegquent mortgages possession of ihe
mortgaged property so purchased, sued to bring that property to sale for the
realizabion of the unrecoversd balance of the original mortgage money,

Held, that the suit was maintainable ard was not barred by either seotion

13 or section 43 of the Code of Civil Procedure (1882).

TaE facts of this case were as follows
On the 25th of February, 1874, Baljit Singh, Sarnp Singh,
Gopal Singh and Chandan Singh, members of a joint Hindu

_ * Pivst Appeal No. 296 of 1907, from a decree of Pitambar Joshi, Additions]
Snbordinate Judge of Aligarh, dated the 19th Auguet 1907,
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