
1909 -APPELLATE CKIMINAL.
October 26.

Befogs M r. Justice Sir George Knox and Mr« Justice Karamat Mumin.
EMPEROR f. GULAB SINGH AND qs'HEBS.'*

Aoi No, X ZW "of IbCO flndiim Fe-nal Code), *ecUon 225B'~~Hscape from  
lawful c'dstodv"~~~'Defuu.lUn(  ̂eo«sharer arrested •binder warrani o f  Tahaii- 
dar-^Eules o f  Board o f  lievemie, Rulo 9, clause (2 )-^ A st  (Local) No. I l l  
o f  1901 f  United Froviuacs Land Ileoenuo A e i) , sections 142, 148,146,
Where a Talisildar issued a v/ai’raiifc uader seoiloji 14G o£ the United P r o  

viHoes Land Raveiiue A c t  against cei-'taiu :!e£aulfcing oo-sharera, a n d  they w are  

arrested, but subsequently esca-'pocl from detention ; h e ld that this w a s  a n  esoa^g 
from la w fu l c u s to d y  w i t h i n  th e  m e a n in g  of seotioa 2 2 5 B  of the Indian Penal 
Code. The T a h s i ld a r ’s w a r r a n t  w as not ille g a l because the B o a r d  had directed that 
process s h o u ld  ' o r d in a r ily  ’ issuo in the firs t  in s ta n c e  against the lambardar.

T h e  facts of this case were as followss—
Governmeofc revenue waa due for the maim! in which Guiab 

Siagh, Bishnatli Siugli, Chafcar Singh and Baldeo Singh were 
C0“Bharera» They weufc to the tahsil and paid sDme money bufc 
itt the meantime a subsequent; insfcalment had fallen due. While 
I'eturniiig from the Tahsi! they were arrested UDder a warranti 
of the Tahsildar, but escaped from custody■> It  was admitted 
by the parties thab reveaae had uob been paid for fche mahal 
in which they were co-sharerg, and that they were arrested, bub 
escaped from the lock-up. The Magfsfcrate of Jaunpiir acquitted 
the accused, holding that the warrauti should have  ̂ in the fiwij 
iiastnQce, been issued agaiosb fche lambardar, as provided for by 
rule 9 (2), Board’s Cii-calars 2-IiX , and that, inasmuch as iu this 
case the process waa is=uoI first against the co-sharers, they were 
not in lawful custody. The Local Government appealed.

Mr. W. Wttllach (Govertimonfc Advocate), for the Crown, ■ 
contended tiuit when revenue became due all the co-sharers 
jointly and severally became liable as defaulters (Land Revenue 
Act, section 143). Section 146(6) directed that the defaulter 
might be arrested. The Board’s rule referred to could nob 
override the provisions of the law; and even if the process was 
not issued against the lambardar, the issue of process against the 
co-sharers did not make it illegal, as under section, 142 of the 
Laiui Revenue A.ct all osharers were jointly and severally
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* Criminal Appeal No, 573 of 1909 from an order of acquittal passed by 
Maqhul Husain, Magistrate, first clasis, o£ Jaunjjur, dated 8th of May 1909.
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liable. There was no doubt tliaL ib was the larabardar who should 
be lo3kocl to for pafineab of GavernaiQiit reveini0j that did 
not precliido the revenue aut’ioi'Ities from proceeding against the 
persons liable^ even, bboagh they were nod lambardars. Suppose 
there was a case in which the Penal Code provided that either 
a summons or a warrant might issue. In sueh a casê  if 
a warrant were first issued, it could not b« said that the 
warrant wai illegal and the man arrested could escape from 
custody.

Babu Satya QJia-ndra Muherji,for the accused, sabmitted that 
they were returning from the Tahsil only after paying the 
Government revenue when they were arrested under the orders 
of the Tahsiidar. Under such circumstances, the process was 
not legal. The Board's Circular was that prooesa should be 
issued against the lambardar. Before a wari-anb could be issued  ̂
a writ of demand must be issued under section 147 of the Laud 
Revena© Act calling upon the defaulter to pay. Th e Legislature 
had. advisedly put a writ of demand firstj then, arrest o f  the 
defaulter and then sale of his property.

It was therefore submifcted (1) that the process ought to have 
been issued against the lambardar in the first instance and (2) 
that as the warrant was an illegal warrant the custody was nofi 
legal. Moreover, the case was a petty case and the appeal by 
GoYernment was anreasonabie,

K n o x  and K ara m .4T H u sa iNj JJ.-—Gulab Singh, Bishnath 
Singh, Chatar Singh and Baldeo Singh are aecused o f  an offeace 
under section 225B of the Indian Penal Code. On the 19ih of March 
these four men were arrested and locked up in the tahsil lock-up. A  
warrant against them had been issued by the Tahsiidar on the ground 
that they were defaulters and had nat paid the Government 
revenue due from them. On the 20th, these four men. escaped whilst 
still in custody. There is no dispute about the facts. A ll the ne
cessary ingredients constituting the offence have been, admitted by 
the accused or on their behalf. The learned gentleman who 
appeared on their behalf in the eonrfc below contended that even 
on the face o f the admitted facts the accused were not liable to 
any punishment. He based his argument upon rule 9, clause (2), 
of fclie rules of the Board of Kpvenae relating to racoTeryof arrears
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1909 of land revenue nndar the United Provinces Land Revenue 
Act, 1901. The leiiraod MagisfcraLe admitted the force oi his 
argument and acquitted the acoused. From this oider of 
acqultt-al a petition of appeal has been filed by the Local Govera- 
ment, and it m contended that the Deputy Magistrate’s iiiterpre- 
tatioD of the law is wrong.

Under section 142 of Local Act !N'o. I l l  of 1901 all the pro
prietors of II mahai are jointly and severally responsible to 
Governmeat for the revenue assessed thereon. When any 
instalment of siich reveaue falls in arrears, as is the case in the 
present instance before us, that arrear o f feveime, as section 146 
shows, may be recovered by one or more o f the proce -̂res pet out 
in section 146. One o f those proce'^ses is the arrest and detention 
of the defaulter as defined in section 14S of the Act. The rules 
relating to recovery o f arrears of land revenue do indeed lay 
down that in a 'mahal in which a lamhardar has been ippointedj 
process shall ordinarily issue against the lambardar in the firsi 
instance, but it would be straining the proper meaning of the 
word ‘ ordinarily'  to hold that the intention of the Board was, 
and the intention o f these rules was, that in every case process 
should issue against the lamhardar in the first instance. The 
very use of the word ‘ ordinarily  ̂ shows that occasions may arise 
when it is found expedient to issue process in the first instance 
against the defaulter. It is for the Tahsildar to determine 
whether he shall, in order to recover the arrears^ have recourse 
to the lambardcbr in the first instance or shall proceed against 
the defaulter direct. Whichever course he may adopt, his 
warrant is legal, and the arrest under it is legal and the esca îe 
from there is an offence.

A  further contention is put forward that the intention of the 
Legislature in enacting section 146 was that the arrest and 
detention of the defaulter should follow aud not prece<{e the 
serving of writ of demand. We find ourselves unable to follow 
thii contention. The words o f section 146 are wide enough to 
authorise the issue of both processes against the defaulter, and 
there is nothing to limit the order hi wLiisk th&j .sliuiild issue. 
In many ease's the service of the writ of demand would result 
in the escape of the defaulter, and in such cases the Tahsildar
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would use ordinary prudence if he liad resorb to arresfc instead of 
serving a writ of demand.

For a defaaher esf̂ apo from a custody in which -le has 
been locked and detained is nofc a very grievous offence; st/dl it 
is an offence in which the authority of the officer who issued it 
is set at defianoe, aud tliat authority must be maintained. The 
sentence which we propose to pass is not to be looked upon as a 
senteiice which is generally passed m auch cases. We take this 
more or less to be a test case, and we trust that ŵ hen it is known 
that escape from such custody is an offence, the cominissif.n, of 
such an offence will be avoided. We direct that, under section 
225B of the Indian. Penal Code, Gulab Singh, Bishnath Singh, 
Chatar Bingh and Baldeo Singh, suffer, each and all of them, 
simple imprisonment for seven days from the date of their 
arrest.

Appeal allowed.
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B efore Sir John Stanley ̂  KnigM, Chief Justice, and Mr, Justice Sanerji. 
S H A M  D EI AND AJSrOTHEB (PliAIKMI’I'fi) V .  B A L J IT  S I N G E  and o te b e s  

(D e fe o t a h ts .)*

Civil IPtooeiure Cods ('1882J, sections 13, 43— —Fri or and gulsequmf 
mortgagees—Mortgaged property IrougM to sale and jttircAased hy each 
mortgagee tefarately, the ct^er not 'bsing made a^ a riy—Suit ly  prior 
mortgagee to bring to sale part o f  the mortgaged property in the hands o f  
the subsequent mortgagee to recover unsaiisjled balance o f  the mortgage debt. 
The prior mortgagee of mortgaged property brougM the whole of it to sale 

without impIeadiHg the snbsequeat mortgagee of a portion and purchased tha 
mortgaged property himseli. The subsequent mortgagee in turn bromght a 
portion of the mortgaged property to sale without irapleading the prior mort- 
gagea and also himself beeame the purchaser* Tha prior mortgagee, after ajo 
unsuooessltil attempt to recover from the Bubsequenb mortgagee possesisioa of ttia 
mortgaged property so purcha.sed, suad to bring that property to sale ior t ie  
realisation of tha ttnreoovered balance of the original mortgage money.

JELeld̂  that the siiit was mainfcainabla and was not barred by either seotioJB 
13 or section 43 of the Code of Civil Procedure {1882).

The facts of this case were as follows t*—
On the 25th of February, 1874, Baljili Singh, Sarop Siughj 

Gopal Singh and Ohandan Singh, members o f  a joint Hindu
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* Wint Appeal No. 296 of 1907, from a decree of Pitambar Joshi, Additional 
8T?bordinate Judge of Aligarh, dated the 3.9th Angoflt 1907,


