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complaint by a person aggrieved o f an offence imcler secfcioti 494 
of the Indiaa Penal Code. It is quite clear that no charge of 
bigamy has been preferred by eifcUer the husband of Musammat 
]S! ibalo or Gobardban. In the case o f bigamy the person aggrieved 
is either the firsb husband or the second husband. In  the present 
case the first) husband, thongh sixteen years of age, has preferred 
no complaint; neither has the second husband, i  do not think 
that the father of the first husband can, under the circumstances 
of the present case, be deemed to be the person aggrieved. There 
is, therefore, no valid complaint of the offence nnder section 
494 of the Indian Penal Code, and the provisions of section 198 
of the Code of Criminal Procedure have not been complied with. 
The commitment, therefore, is bad and is hereby quashed. The 
Magistrate will proceed to deal with the complaint nnder section 
498 according to law.

APPELLATE CIVIL.

Before Sir John Stanley^ Knight, Chief Justice, and, Mv'. Justice Banerji, 
PARBHU DAZAL (PiiAINtife’) o, ALI AHMAD and othebs (Dependaitts),* 
Civil Prooedure Code (1882), section 583—Decree reversed on appeal~Mes-

titiition—Mesne f r o  jits—Jurisdiction o f  Court fo which apjolicationfur
restitution is made.
It is the legal effect of a decree of leveEsal tiiat tlie party againafe wlioiia tlio 

decree -was given is to have restitution of all that he has been deprived of under 
it. A Gourt of appeal does not necessarily enter into the question whetlier a decree 
it is about to reverse has been executed or not, Murro Chander Hoy Chowdhry 
V. Shoorodhome Delia (1), Dorasimi Ayyar v. Amasami Aytjar (2) and Collec­
tor o f  'Meerut v. Kalha Frasad (3) referred to. KalJsa 8ingh v. JParas Earn
(4) distinguished,

A mortgagor obtained a decree for redemption and in e:seeution thereof 
recovered possession of the mortgaged property. Ob appeal, however, the 
High Court enhanced the sum payable by the plaintiff mortgagor and on his 
failure, to pay the suit was difsmissed. The mortgagee thereupon applied' 
to the Court of first instance asMng to be restored t5 possession of the mortgaged 
property and also for mesne profits for the period during which ho was out or 
possession,. Meld that the Subordinate Judge had jurisdiotion, not only to 
make restitution by restoring possession, hut also to award xaeene profits, 
although the decree of the High Court did not specifically provide for pesne pro­
fits.

* First Appeal No. 298 of X907 from a decree of Muhammad ShaS, Subordi­
nate Judge of Aligarh, dated the 27th of Septeraher 1907.

(1) (1868) 9 W. B., m .  {3} (1906) I. L. E., 26 All., 665.
(2) (1899) I. Xi, 23 Maa„ 306, (4) (1894) I. li, K , 22 Calc., 43i.
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1900 T he facts of this ease were as follows :—
On the 5bh of February, 1863, Ram Bakbsh mortgaged with 

possession ten biswas of a village to Debi Das, for Es. the
main stipulations of the mortgage being that the profits of the 
mortgaged property were to be set off against the ioterest 
of the moi'tgage-money after, dedacting Rs. 100 malikana^ 
and that at the time of redemption arrears due from 
tenants and enhanced revenue, if  any, were to be paid 
by the mortgagor, but no interest on these items. Zahur Ahmad 
Khan and his sons in 1866 and 1871 purchased an aggregate 
share of 9 hiswas, 19|- biswansis from Ram Bakhsh, and the 
remaining | biswan si was purchased by the mortgagee Debi 
Das. After Zahur Ahmad Khan’s death, his share was inherited 
by his widows, sons and daughters. These sons in 1877 brought a 
suit to redeem Debi Das. They were minors at the time and their 
mother acted as the next friend. On the 25bh of M ay, 1878, the 
suit was decreed by the court of first instance, the plaintiffs being 
required to pay Rs, 6,967-1-4 to the mortgagee whose claim for 
arrears o f rent and enhanced revenue was disallowed. On the 
12th of June, 1878, Debi Das withdrew from court the money 
deposited to his credit by the plaintiffs and on the 17th of July 
the latter obtained possession over the mortgaged property. Debi 
Das, however, appealed and the appellate court awarded to him a 
further sum of Rs. 8,956-12-11 on account of arrears and enhanced 
revenue, but disallowed'interest on this amount, and directed the 
plaintiffs to pay this amount within a month. There was no 
provision in the decree as to foreclosure or sale in the event of 
failure to pay in the money. The money was not paid in and 
Debi Das recovered possession from the plaintiffs on the 1st of 
April, 1880. Then he applied for mesne profits and on the 31st of 
March, 1881, the executing court made a decree for Rs. 6,615-14-10 
in his favour, being mesne profits for 1879-80, and costs. In 
execution of this decree, on the 20th of August 188Ij the 
mortgaged property was sold and purchased by the decree-holder 
(mortgagee). The sale was duly confirmed, ertain objections 
taken by the judgment-debtors, thereto being disallowed and a 
certificate o f sale was issued to Debi Das on the 11th of F eb ­
ruary, 1832  ̂ Zahur Ahmad’s sons sold p^rt of the property



to Parbhu Dayal who joined his vendors and their sisters in 9̂09
suing for redempfcion of the mortgage of 1863 in February 1902. — -
This suit was eventually dismissed on the ground of non-joinder Dayae, 
of parties in 1905 (I .L . K., 27 All., 570). Thereupon Parbhu Dayal ahmad 
instituted the present suio on the 16tk of January, 1906. The 
Subordinate Judge dismissed the suit. The plaintiff appealed.

Dr. Satish Chandra Banerji (with him Babu Jogimdro Nath 
Ckaudhri), for the appellant;—The decree of the 3lst of March,
1881, was passed without jurisdicfcion and the sale held under it was 
therefore a nullity. Under section 583, Civil Procedure Code, 
the decree-holder was entitled to make an application for restitu­
tion, but not for anything that was not granted to him by the 
appellate decree. The executing court was not competent to add 
anything to the High Court decree. It couldj only execute that 
decree. The mortgagee’s claim for interest on the additional 
sum awarded to him had been disallowed. He had got the 
principal amount of the mortgage-money in his pocket and he 
was nob entitled to any mesne profits. He was entitled only to 
what he had lost and the court had no jurisdiction to grant him 
any additional relief under section 583 ; Kalka Singh v. Paras 
Ram (1). Ishri Prasad v. Bam Narain (2). Eestitution is for 
\fhat a party has lost; Dorasami Ayy(^  v. AnnaearfiiAyyar (3), 
and by no straining of language could it be said that Debi Das 
was entitled to the benefit of mesne profits under the decree 
passed in appeal. Unless a valid sale was established the mort­
gagee’s possession would retain its original character and if the 
mortgagor’ s right was not affected by the sale he was not bound 
to have it formally set aside; Moti Lai v. Karrabuldi% (4),

The mortgagee’s conduct was tainted with fraud. He had 
taken an undue advantage of his position and had abstained from 
placing the full facts before the court. The purchase was not 
made in good faith. The mortgagee stood in a fiduciary relation 
to the mortgagor and it was his duty to speak; silence therefore 
amounted to fraud. The case of Garew v. Johmton (2 Sch. 
and Lef. 280) cited in Misiarmi Dassi v. Nundo Loll Base (5), 
was in point. The daughters of Zahur Ahmad in any case were

1 ) (1894) I. L. R., Sia Oalo., iBi, 439. (3) {1899} I. L. B.» 23 Mad., 306, SlO.
3) (1902) 6 0, W. N., 672. (4) (1697) I .L . B„ 25 Oalo., 179,180.

{im ) I, L.B»,S26 0aL9.,̂ 91,91S.
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1909 enfcifcled to redeem, as their equity of reclemption had never 
been sold ; Khiaraj Mai v. Bairn (1).

The Hon’ble Pa'idit Sundar Lai (wifcli him Babu Durga, 
Char an Banerji, Manlvi Ghulmn M'lijtaha and Paudib Mohan 
Lai Nohruy for the respondents, diBtingaished the case in I. L. 
R., 22 Calcutta and conbeaded that the additional amount allowed 
by the Hiffh Court was part o£ the mortgage money, and so long 
as it was not paid, the mortgagor’s representatives were not 
entitled to possession of the mortgaged property. The mortgagee 
was therefore entitled to mesne profits and even if he obtained 
more than he was entitled to, it could not be said that the court * 
acted without jurisdiction. The decree for mesne profits was 
obtained in open court after notice to the opposite party and the 
decree liad become final. There was no fraud, and this decree 
could not be challenged after a quarter of a century. An examin­
ation of the plaintiff’s sale-deeds showed that the shares of the 
daughters of Zahur Ahmad had not passed to him.

Br. Satish Ghandra Banerji, in reply, submitted that the 
principle of the ruling of the Privy Council in I . L. R.; 22. 
Calcutta applied. There the executing court had placed an 
erroneous construction on the decree and held that it awarded 
something to the decree-holder which, properly understood, the 
decree did not award. Here also the decree of the High Court 
had been misunderstood and the executing court had given in the 
guise of mesne profits what the appellate court had refused as 
interest. In  neither case had the executing court jurisdiction to 
add to the decree or make a new decree.

Stan ley, 0. J., and B anerji, J.— This appeal arises in a 
suit for redemption of a mortgage, dated the 5th o f February 
1863, executed by one Ram Bakhsh in favour of one Debi Das, in 
respect of a 10 biswa share of the village Ijodhamai. The mort­
gage was usufructuary, and it was provided in it that the profits 
■were to be appropriated in. lieu of interest, except a sum of 
Es. 100 per annum, which was to bo paid to the mortgagor. 
There ' were other provisions in the mortgage which for the 
purposes o f this appeal it is unnecessary to refer to. la. 1866 
Bam Bakhsh sold 7 bis was out of the 10 biswas  ̂that is, his 

i l )  (1904) I, D. B., 32 Calc., 296, 312, 316.
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equity of redemption in the 7 bis was, to Abdul Rasbid^ Abdul 
Aziz and Mahmud Khan, defeadauts, sons of Zahur Ahmad 
Khan. In  1871 Zabur Ahmad Khan purchased afc auction 2 
bis was 19 biswansis 10 kachwanals cub of the remainder 
of tbe mortgaged property. The remaining iO kachwansis 
were purchased by Debi Das, who thus broke up the integrity 
of the mortgage. Zahur Ahmad Khan died in 1873 leaving him 
surviving the three sons above mentioned, five daughters, and 
two widows. In 1877 the three sons, under the guardianship of 
their mother, brought a suit for redemption of the mortgage of 
1863 against Debi Das. On the 25th of May, 1878, the sait -was 
decreed by the Court of first instance, the decree providing that 
the plaintiffs should pay to the mortgagee Rs. 6,967-1-4- On the 
17tb of July, 1878, the plaintiffs to that suit obtained possession 
of the mortgaged property in execution of that decree. Debi Das 
preferred an appeal to this court, and on the 2nd of June, 1879, 
this Court held that the mortgagee was entitled to a farther sum 
amonnting to nearly Rs. 9,000 and varied the decree of the court 
below by directing payment o f the above sum in addition to the 
amount which the decree of the court of first instance had ordered 
the plaintiffs to pay. The additional sam so awarded was not 
paid by the plaintiffs and the result was that the decree became 
infruotuous. Debi Das thereupon applied for and resumed pos­
session on the 1st of April, 1880. He then asked the Court to 
grant him mesne profits for the period during which he was out of 
possession by reason of the plaintifi^s having executed the decree 
obtained by them from the court of first instance. On the 13th 
of March, 1881, the court awarded to him Rs. 5,615-14-10 as 
mesne profits. For the realisation of this amount Debi Das 
caused the equity of redemption of the plaintiffs to that suit to 
be sold by auction on the 20th of August, 1881, and himself pur­
chased ■ it. In  1886, he mortgaged the lO’ biswas to Sagar Mai 
and Jamna Das, who obtained a decree on their mortgage and 
caused 9 bis was 10 biswansis 10 kachwansis to be sold by auction. 
This ’was purchased by Dilsukh Rai and All Ahmad, defendants, 
first party. On the 7th of December, 1901, the three-sons of 
Zahur Ahmad Khan sold 4 bis was of the property to the present 
plaintiff Parbha Dayal, In 1902, Parbhu Dayal, his vendors,
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1909 namelj, the t îree sous of Zahiir Alimad Khaa, and the daughters 
of Zabur Ahmad Khari brought a suit to redeem the mortgage of 
1863. That suit was dismissed by this Court in 1905 on the 
groimd, among others, that the heirs of Debi Das had not been 
joined as;parties to the suit. On the 7th of September, 1905, Abdul 
Rashid, Abdul Azia and Mahmud Khan sold to Parbhu Dayal 
a further one biswa share and on the 16th of January, 1809, Par­
bhu Dayal iastitafed the suit out of which this appeal has arisen 
for redemption of the mortgage of 1863» .

The court below has dismissed the suit on the ground that the 
equity of redemption of the mortgagors had validly passed to the 
mortgagee Debi Das under the auction sale which took place in 
1881 and that therefore the plaintiff acquired no right under his 
purchase to redeem the mortgage.

The plaintiff has preferred this appeal. I t  is not denied that 
if the equity of redemption was acquired' by the mortgagee the 
plaintiff’s suit must fail, but it is urged by the learned advocate 
for the appellant that the CourL had no jurisdiction to award 
mesne profits ; that the auction sale held in 1881 for the realisa­
tion o£ the mesue profits so awarded was a nullity, and that the 
equity of redemption of the pUintiff^s vendors did not pass to the 
mortgagee, Debi Dtis. This contention is based on the argur^ent 
that the decree of the High Court varying that of the court below 
did not direct the award of mesne profits. Reliance is placed on 
the terms of section 583 of the Code of Civil Procedure, 1882  ̂
We are unable to accede to the couteotion of the learned advo- 
cate. In our opinion a decree of reversal by an appellate court 
•contains, by necessary implication, a direction to the court below 
to cause restitution to be made of all the benefits of which the 
successful party in the appeal was deprived by the enforcement of 
the erroneous decree of the court of first instance. As observed 
by Sir B a i« es  P e a c o c k , C. J. in Hurro Okunder Roy Chow- 
dhryv. SItourodhonee Dehia (1), “ it is the legal eilect of a decree of 
reversal that the party against whom the decree was'given is'to- 
h;iv6 restitution of all that he has been deprived of under it. ' A 
Court of appeal does not necessarily enter into the question 
whether a decree it Is about to reverse has been executed or not.''

(1) (1868) 9 W, R., m .
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A similar view was held by the Madras High Ccvui’t in Dora- igo9
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sami Ayyar v. Annasm ii Ayynr (I) and by tliis High Court in 
the Gollector o f  Meerut v. Kalha Prasad (2). The absence of a 
specific direction in the decree of tha High Coart for payment of Ali AmriD. 
mesne profits did not deprive the court, vrhioh made the order of 
the 31sfc of March, 1881, of its jurisdiction to award mesne proffts 
by ’way of restitution. It  is clear that tbe court which could 
enforce the liability of the defeated plaintiffs to make restifcution 
was the court of first instance. That court had jurisdiction not 
only to restore to the mortgagee the possession which he had lost, 
but all other benefits of which he had been deprived. As we 
have stated above, the decree of the High Court awarded to the 
mortgagee a further sum in addition to that awarded by the court 
of first instance and the effect of the non-payment of this addi­
tional sum was that the suit stood dismissed. The mortgagee con­
tended that under the terms o£ fchs mortgage he had the right to 
continue in possession and to receive the rents and profits so long 
as any amount remained due to him under the mortgage and was 
therefore entitled to the rents and profits which he did not obtain 
during the period of his dispossession. The only Court which 
could determine the question thus raised, and had jurisdiction to 
decide that question, was the court of the Subordinate Judge. I f  
had jurisdiction to decide whether mesne profits should or should 
not be awarded. Whether its decision was correct or erroneous is 
immaterial, as the court had jurisdiction to decide rightly and to 
decide wrongly. Even if it be assum.ed that it erred in awarding 
mesne profits, it cannot be said that it acted without jurisdiction.
Dr. Bdtish Chandra Banerji, the learned advocate for the appel­
lant, strenuously relied on the ruling of their Lordships of the 
Privy Council in Kalha Singh v. Patras Bam (S), That ruling 
is in our judgment wholly inapplicable to the present case. There 
a court had made a decree for pos-essioti but not for mesne profits.
The court executing the decree, in spite of the absence of a direc­
tion in the decree itself as to the payment of mesne profits, award­
ed such profits to the decree-holder and sold the judgment-debt- 
or’s property for the realisation thereof. It was held that the 
order of the courti, executing the denree for ,tbe- award of mesne

(1) (1899) 1 . h. Bn 23 Mad., 306. (2) (1906) I. L, R„ 28 AU.*. 665,
<3) il89d) 1. h, 32 Oalo., 484.
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1909- profits, was wi l̂iout jurisdiction. That is not tKe case here. As. 
we have pointed oat a^ove, the court of first instance was compe­
tent to determine the question of restitution. I t  had therefore 
jurisdiction to award mesne profits by way of restitution and it 
cannot be rightly contended that in so awarding it, it acted 
without jurisdictioQ. We are therefore of opinion that the sale 
which took place iu execution of the decree for mesne profits so far 
back as the year 18S1 was a valid sale and conveyed to the 
purchaser the equity of redemption of the vendors of the plaintiff.

The next contention on behalf of the appellant is that the order 
of the 31st of March 1881 was procured by the mortgagee by 
fraud. We are not satisfied that any fraud was perpetrated. . It 
is true that the mortgagee had withdrawn from courfc the amount 
awarded to him under the decree of the court of first instance but 
that circumstancG did not in any way affect his right to claim 
mesne profits, upon the decree of thd court of first ins bailee being 
varied and superseded by the decree of the lower appellate, 
courb. There was nothing which he concealed from the courfc, 
and we fa,il to see in what respect it can be said that he acted 
fraudulently to the injury of the interests of the mortgagors.

The third contention on behalf of the appellant is that the 
court} below ought not to have dismissed the suit totally, and that 
the whole of the equity of redemption had not passed to the 
mortgagee Debi Das. It is said that after the death of Zahur 
Ahmad Khan a portion of his interest in the mortgaged property 
was inherited by his five daughters, two of whom died in 1897. 
The brothers of those daughters, it is urged, inherited a portion of 
their share, and as this share was acquired after the auction salê  
and as the sisters were no parties to the suit in which mesne 
profits were awarded, the share of the sisters, inherited by the 
plaintifl’s vendors, was saved to them and as purchaser of such 
share the plaintiff is entitled to claim redemption. As we have 
already stated, Abdul Rashid, Abdul Aziz and Mahmiid Khan 
sold 4 bis was to the plaintiff on the 7th of December, 1901. The 
gale-deed distinctly refers to the 4 biswas as being part of the 7 
biswas mentioned in the Jchewat as khata No. 1. The 7 biswas 
share was purchased by Abdul Rashid, Abdul A and Mahmud 
Khan horn the original mortgagor Earn Bakh^h in



Therefore, so far as the 4 biswas share convejed %  the sale-dee imd
of the 7th of December, 1901, is concerned, it was the property '
which was owned by the three brothers before the auction sale of Dayai.
188L As for the 1 biswa sold to the plaintiff under the sale-deed Aî i AmxiD.
of the 7th o f July, 1905, it is described in the sale-deed as being 

part of khatas Nos. 2 and 3. The khata No. 2, consists of 1 biswa 
9 biswansis 15 kachwansis, which, it is admitted in the plaint, was 
given by Zahur Ahmad Khan in his life-time to his three sons.
The third khata, no doiibtj comprises property left by Zahur
Ahmad at his death and inherited by his heirs, but as only 1 biswa
out of khataa 2 and 3 was sold to the plaintiff and the plaintiff's 
vendors owned a larger share than 1 biswa in those khatas in their 
own right, and not as heirs to their sisters, we see no reason to 
presume that they intended to include in the sale a part of the share 
inherited by them from their sisters. We are therefore not satis­
fied that th.0 sale to the plaintiff comprised any part o f the pro­
perty which his vendors may have acquired by right of inheri­
tance to their sisters.

The last contention on behalf of the appellant is, that he is also 
a lessee from the three sons of Zahur Ahmad Khan and as such is 
entitled to claim redemption. The nature of the so-called lease 
is set forth in paragraph 5 of the plaint. It is manifest that the 
lease has not come into force and that in reality what is called a 
lease is only an agreement to grant a lease, which would come into 
operation in the event of the lessors recovering possession of the 
property now in the hands of transferees from the mortgagee.
By virtue of a transaction of this nature the plaintiff is not 
entitled to claim redemption.

For these reasons we agree wibh the court below in holding 
that the plaintiff’s suit was untenable and accordingly dismiss 
the appeal with costs.

. '‘Appeal dismissed. ■
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