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the amount of the court fee payable which is final. The Legis-
Jature has not thought fit to allow'my appeal from’such an order, ~Z -
and it seems to me that once such an order has been passed, I Xarax Smoen
cannob go behind it to examine the method which the Taxing
Officer adopted to arrive at his decision. I have, therefore, no
jurisdietion in this matber to set aside the order of the Taxing
Officer. Lt the papers be laid before the Judge taking applica-~
tions. As Mr, Agarwala wishes to obtain time to make good the
deficiency, I would further point out that in my opinion Lhave no
jurisdiction in the matter, as it has not been referred to me as
Taxing Judge by the Taxing Officer.

1909
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Before Sir John Stanley, Enight, Chief Justice, and Mr. Justice Banerji,
BAHIB ALL axD ormErs (DEFENDANTS) ¢, FATIMA BIBI (PrAINTIFr).*
Dre-gmption— Wajih-ul-ars—ILuterprelation — Pesfect partition—No new wojibe

wl-arz framed —< Baltkan deh.”’

The determination of an alleged right of pre-empion must depend upon the
partieular eircumstances of each case and the evidence adduced in support of the
pre-emptive right,

A village was divided by perfect partition into several ‘mahals, ihut no new
wajib-ul-arz was prepared. The wajib-ul-arzs {framed hefore partition was headed
“ Hakulk Iissadaran bekhudha : rights of co-sharers iater s¢ *' and gave the right
of pre-emption (1) to co-sharers in the Z%afa (2) to the proprietors of the pai#d
and (3) to the proprietors of the village (mali%en del). Plaiutiff was a co-sharer
in & different mahal from that in which the vendor was a co-sharer. Heid that
the heading of the wajib-ul-arz limited the meaning of the expression  malikan
deh " to proprietors who were co-sharers with a vendor, between whom and the
vendor & common bond subsisted, and as 1he plaintiff was not a co.sharer in the
same mahal with the vendor, she had no right of pre-emption,

Janki v. Ram Partap Singh (1), Sardar Siagh v. Ijaz Husain EKhaw, (2)
and Qobind Bam v. Masit-ullak Khan, (8) distinguished.
Ealka Singh (4) followed,

THE facts of this case were as follows :—

In 1888 the village of Arand, which had previously consisted
of a single mahal, divided into thoks and patits, was partitioned
and split up into several mahals, The owners of one of these

Dalganjan Singh .

* Pirst Appesl Mo, 827 of 1907, from a decree of Saiyid Tajammul Husain,
Bubordinate Judge of Jaunpur, dated the 8th of October 1507,
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mahals, known by the name of Mahal Muhammad Malki, sold
the same (o the defendants, The plaintiff thereupon brought the
present suit for pre-empticn, The plaintift had no interest in the
mahul sold, but was the owaer of ome of the other mahals into
which the village had been divided. At the time of partition no
fresh wajib-ul-urz wes framed. The existing wajib-ul-arz con-
tained a chapter on pre-emption headed ¢ Rights of co-sharers
amongst themselves,” and gave s right of pre-emption, first to
co-sharers in the &halw, next to proprietors of the patti and
finally to proprietors of the village (mulikun deh). The Court
of first instance (Subordinate Jrdge of Jaunpur) held that the
plaintiff was entitled to pre-emps as “molik deh,” and gave
her a decree accerdingly, The defendants appealed to the High
Court.

The Hon’ble Pandit Sundar Lal (with him Maunlvi Muham-
mad Ishag), for the appellants,

Mr. B. E. 0’Conor (with him Babu Jogindro Nath Chaudhri),
for the respondent.

Sraxney, C J.—This appeal avises out of a pre-emption suit.
The village of Arand prior to 1888 consisted of one mahal which
was divided into;thoks and paifie. Onp the 17th of April 1888,
partition proceedings were filed and the village was partitioned.
A number of mahals were formed, one of which, namely, Makal
Muhammad Maklki, is the subject matter of this litigation. The
plaintiff is not a co-sharer in this mahal, but is a eo-sharer in
another mahal. The owners of Mahal Muhammad Makki sold
the entire mahal to the defendants and thercfore the suit was
instituted. No new wajib-ul-avz was framed ab the time of
partition, but the plaintiff relies upon the wajib-ul=arz which was
prepared in the year 1883, which contains the following provision
a8 10 pre-emption, namely, “if any co-sharer in any patii wishes
to transfer his property; then he shall do so first of all to his
co-sharer in the khatu, next to the proprictors of the putts, after
that to the proprietors of the village (malikun deh).” The con- -
tention on behalf of the plaintiff is that no new wajib-ul-arz
having beeu framed upon the recent partition, the provisions of
the old wajib-ul-arz must prevail and that the plaintiff being
proprietor (malik) of part of the villuge is entitled to pre-emp.



VOL. XXXII.] ALLAHABAD SERIES. 85

The Court below acceded to this contention, holding that the
case was governed by the ruling in Janki v. Ram Pariep Singh
(1).

As hag been often laid down, the determination of an alleged
right to pre-emption must depend upon the particular circums-
tances of each case and the evidence adduced im support of the
pre-emptive right. In the present case the plaintiff relies upon
the words in the wajib-ul-arz “malikan deh” as strongly sup-
porting her elaim. “We have therefore to ascertain what meaning
is to be attributed to this expression in the wajib-ul-atz in ques-
tion. I think that the key to its meaning is to be found in the
language used in the heading to Chapter 11, in which chapter is
to be found the provision as to pre-emption, The heading of this
chapter is “ Rights of co-sharers, {¢ hissadaran deh’), as among
themselves, based on eustom or agreement.” The words ¢ co-
sharers as among themselves’” seem to limit the meaning of the
words malikan deh to proprietors who are co-sharers with a
vendor between whom and the vendor is a common bond. The
plaintiff in this ease is not such a co-sharer, and therefore, T
think, cannot e¢laim the benefit of the custom. The case is unlike
that which was relied on by the Court below. IYts facts also o
not resemble those in the case of Sardar Singh v. Ijaz Huswin
Khan (2), in which upon partition a new wajib-ul-arz was prepared
which was a verbatim copy of the old wajib-ul-arz. I would
therefore allow the appeal and dismiss the plaintiff’s suit. The
view whieh I take does not econflict with that expressed in
Gobind Ram v. Masih~ul-lah Khan (8), inasmuch as in that case
there was nothing in the wajib-ul-arz relied upon to qualify the
meaning of the expression hissadaran deh as used in it

Baneryr, J.—I am of the same opinion. The plaintiff claims
under s custom recorded in the wajib-ul-arz prepared in 1883-
1884, when the village was an undivided village and consisted
of only one mahal. Chapter IT of the :wajib-ul-arz, containing
the clause relating to pre-emption, is headed “ Hakuk hissa-
daran bakhudha (rights of co-sharers infer se).” It is clear from
this heading that the persons referred to in the clause were
persons among whom existed the common hond of being co-sharers.

{1) (1905) L T. B, 28 AL, 286,  (2) (1906) L T.. R., 28 AlL, 614,
(8) (1907) L T R., 99 AlLL, 395
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The words malikan deh which appear in thai clause bear, in
my opinion, the same meaning as the words hissadaran dek in
the wajib-ul-arz which formed the subject of consideration by a
Full Bench in Dalganjan Singh v. Kalka Singh - (1). I am
unable to distinguish this case from the ease above mentioned.
As held in that and other cases, the decision of each case depends
on the nature of the particular custom or contract on which it is
founded. The ruling in Janki v. Rum Partap Singh (2), to
which ¥ was a party, has been relied on by the Court below,
appavently under the impression that it was held in that case that
in every instance the owoer of a share in one mahal is entitled to
pre-empt a shave in another mahal. No such general rule was
laid down in that case, which was decided with reference to its
own peculiar circumstances, The wajib-ul-arz relied an in that
case was prepared after the village had been divided into two
mahal:, Having regard to that circumstance it was held that
when the wajib-ul-avz conferred on a share-holder in the village
the right of pre-emption, it was clearly intended that the right
wonld attach to sueh a share-holder, even though he was not a
co-sharer in the same mahal. Those circumstances are absent in
the present case. The custom recorded in the wajib-ul-arz relied
on in this case cannot after partition apply to the altered state of
things which has now come into existence. I agree in the order
proposed,

By tEE CoUuRT.~The order of the Court is that the appeal is
allowed, the decree of the Court below is set aside and the plain-
tiff’s suit is dismissed with costs in both Courts.

Appeal decreed,
(1) (1899) I T R., 22 All, 1. (2) (1905) L I R., 28 All, 266



