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N'overnier I.

S p f itre  M r .  Jn s H o e  T u i lb a l l .

E U N W A B  K A E A N  S I N G H  ( P l m m t i f i ?) G O P A L  B A I  i h d  o t h e r s  

(D sfbkdahts).*
Act No. V I I  o f  1870 f  Court Fees A ct), seetion* 5 and 12—Courijee  

—Deciiion o f  Taming Offioet fim l as io category.
T h e  de cis ion  of tlie  T a x i n g  Offloer as to th e  propei: a m o u n t  of o o u rt fees 

payable  o n  a  m fiu aoran du m  o f appeal, as also ia o id o n ta lly  h is  de cis ion  as to  t i e  

category w i t h i n  th e  s u it  fa lls , is final a n d  b in d in g  upon the Court under eeotioaS 
of the  Court Fees Act, 1870.

I n  this case, a m em oraadum  of appeal having been  presented 
fo r  report as to su ffie ien cj o f  sfcaiup, the stam p reporter made the 
following r e p o r t •

“  The plaintiff appellant Krmwar Karan Singh brought the  suit which gsv© 

rise to th is  appeal to recover R s. 4,500 principal and R s . 1,044 interest, to ta l 

R s . 5,544, fro m  the su rp lu s  of the sale proceeds of property mentioned in sohedule 
A , held  in  de po sit in  c o u rt a n d  b y  sale of the p ro p e rty  m e n tio n e d  i n  soheduls B  

attached to  th e  p la in t . H e  cam e in to  o o urt on th e  alleg atio n  th a t  S ye d H a id a r  

Bhahj th e  de fen da nt N o . 1, b o rro w e d  from him the s u m  of Es. 4,500 and in lieu * 
thereof executed a m o rtg a g e  deed in his fa vo u r on the 2nd of S ep te m b er, 1907, by 
h y p o th e c a tin g  th e  prop ertie s m e n tio n e d  i n  sohedules A  a n d  B  to seoure th e  rep ay

m e n t of th e  m o rtg a g e  m o n e y  j th a t  i t  was afterw a rd s  disoovered t lia t  B a m  N a ra y a n , 

the  defendant 2 n d  p a rty , h a d  in  execution of a  s im p le  m o n e y  decree atta ch e d  the 
property m e n tio n e d  i n  schedule A  before the eseoution of tha plsiatiff m o r t g ^ o j  

th a t the s a id  p ro p e rty  w as sold b y  a u ctio n  for E s .  14,200 and.’the safe prooeeds 

were h e ld  i n  deposit i n  c o u r t ; th a t  the  decree h e ld  b y  R a m  IT a ra y a n  defendant 

was for R s. 7,124-1-0 a n d  i t  had priority over the plaintiff’s c l a i m ;  that the other 
creditors, w h o  w ere defendants 3 rd  p a rty , a p p lie d  to  th e  O o u rt  for rateable d is tr i

b u tio n  of th e  sale proceeds, a n d  th a t  as ag ainst th e  p la in tiff  w h o  h e ld  a lie n  ovei: 
th e  property sold, they h a d  no r ig h t  to have their debts satisfied out of th$ sale 
prooeeds— h en ce th e  su it.

“  S om e of th e  credito rs, w h o  are th e  respondents, opposed th e  suit o n  th a  

g ro u n d  th a t  th e y  i n  exeou tion of th e ir  decrees h a d  atfcaohed th e  p ro p e rty  m e n 

tio n e d  in  sohedule A  before th e  executio n  of th e  p la in tifi^s  m ortg aga a n d  th a t  th e  

plaintifi could not therefore c la im  priority-over t lie ir  debt.
“ The case proceeded on its trial and the oourt balow gave the plainiiS a 

decree fo r sale as a g a in s t p ro p e rty  m e n tion ed in  sohedule B  a n d  as against th e  

s u rp lu a  of the sale proceeds of the p ro p e rty  m e n tio n e d  in schedule A :  it directed 

th a t  the plaintiff will oom e in after the decretal debts of B a m  Karayan, Gopal 
B a i ,  r a r b h n  L a i  a n d  E u t m a n ,  a n d  E a g h u b a c  D y a l  a n d  H a rb iia }s a i f o l ly  

discha rged .

“ The plaintiff being dissatisfied with the decree comes in app^ to this 
fljon'ble Oourt and prays that it may be declared that the plaintiflE’s mortgage !iaa

*■ MlsoellimeoQs Ŝ tamp Eeferenoe under seotion 5 of the Oowt J'ees Act, ^
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p r io r ity  over th ?  c la im s of the aforesaid persons exoopt R a m  N a i-a ya n . H e  lias 

va lu ed th e  appeal a t R s . 2 ,290-5-0, th e  a m o u n t  due u n d e r  th e ir  clecrcos, a n d  has 

pa id  a  c o u rt  fee of B s . 10 on the raom oranclum  of appeal.
“  I  b e g  t o  s u b m i t  th a t  a su it for recovery of rao rtg a g e -d o h t b y  enforoGm ent 

of th e  h y p o th e c a tio n  lie n  is  a su it for m o n e y  a n d , th e  s u it  n o t  h a v in g  ch an ged 

its  ch a ra cte r in  appeal, th e  co urt fee is payable  ad valorem. T h o  object of the 

ap pea l is  th e  recovery of th e  m ortg ago -do b t fro m  tho sale proceeds of tho p ro p e rty  

held  i n  deposit in. c o u rt i n  precedenee of tho de fendants respon de nts. T h a t  

h eing so, a c o u rt  fee of E s .  140 is  payable. E u p o o s  1 0  h a v in g  heen p a id , th e re  is 

iherefore a dafloiency of B s . 130 to be m ade good b y  th e  p la in tiff  a p p e lla n t on

th is  m e m o ra n d u m  of a p p e a l.”

Mr. M. L. Agarwala, for the appellant  ̂ preferred the follow
ing objectioiis

“  T h e  a p pella nt h a s  obta ined a decree to  enforce h is  m o rtg a g e  to  th e  fu ll  

exte nt of M s  debt, th e  reservation b e in g  th a t  c e rta in  creditors  h a d  perfected 

th e ir  t it le  u n d e r sootion 295 of A c t  X I V  of 1883 a n d  h a d  p r io r i t y  over th e  a p p e l

la n t ’s c la im . T h e  objaot of th e  appeal is to get r id  of th is  resarvatio ii. T h e  

appeal seeks a  d e d a ra tio n  o n ly . H e n o e  B s .  10 is  q m to  suf& cien t.’ ’

T h e office put up the fo llo w in g  rep ort
“ I n  re p ly  to  th e  ob je ction I  s u b m it  th a t  th e  a llegatio ns o n  w h ic h  the 

p la in t if i cam e in to  c o u rt  a n d  the c o n te n tio n  p u t  fo rw a rd  b y  h i m  in  th e  c o u rt 

below  w ere e x a c tly  s im ila r  to  w h a t  is n o w  con te nde d fo r b y  th e  le arne d counsel 

o n  M b  be h alf a n d  y e t he, the  p la in t if i, chose t o  b r in g  a  s u it  for m o n e y  inste ad 

of for de claration . T h e  q uestion is , c a n  he ch an ge th e  n a tu re  of s u it  in  a p p e a l ?

I  s u b m it, n o t  lEhe relief pra yed for in  th e  p la in t  w as directed  a g a in s t tho 

m ortgagos as also the  creditors, in c lu d in g  th e  respon de nts to th is  appeal o th e r 

th a n  B a m  N a ra y a n  th e  a tta c h in g  cre d ito r. T h e  sale-proceeds of a  m a jo r  

p o rtio n  of the m ortg age s e cu rity  w ere deposited in  c o u rt  a n d  the p la in t iff  

w a n te d  to  have th e  sam e for the  sa tisfa ctio n  of h is  m o rtg a ge -d e b t a g a in s t 

the r iv a l c la im s  of o tlie r creditors, th e  pre sen t respo n de nts  b e in g  som e of 

th e m . T h a t  object of th e  p la in tif i h a v in g  fa ile d  th e re  as a g a in s t th o  respon

dents, he comes in  appeal to th is  H o n ’ ble O o u rt  w i t h  th e  sam e o b je ct in  

vieWs b u t  to  evade th e  p a y m e n t of p ro p e r in s t it u t io n  fee h e  argues t h a t  h e  

w a n ts  a deolaration o n ly , a n d  th a t  h is  objaot in  a p p e a lin g  is th e  re m o v a l of the 

c o n d itio n  attach ed to  th e  decree b y  th e  o o n rt  b e lo w . I f  th e  deoreo of th o  c o u rt  

below is  a llow e d to  sta n d , he w i l l  be a loser to the  e x ta n t of th e  respondents* c la im  

ag a in st the  sale proceeds, th e  other p ro p e rty  m o rtg a g e d  to  h i m  be in g  in s ig n if i - 

can t a n d  n o t sufficien t to  discharge h is  w h o le  debt u a d e r  the m o rtg a g e  sued 

u p o n  (v id e  p a ra g ra p li 8 of th e  p la in t ),

« I  m a y  m e n tio n  t h a t  th e  p la in t if i a p p e lla n t p re s u m a b ly  olaim a to  com e 

u n d e r  A r t .  17, c l. v i ,  B oh. n  of A c t  N o . V I I  of 1870. T h a t  clause a p plie s  to  a 

ease w h e re  i t  is  n o t  possible to p u t  a  m o n e y  v a lu a t io n  to  th e  .r a lie l c la im e d , 

w h ic h  is n o t  th e  case here. A c c o rd in g  to  th e  p la in t iS  h im s e lf  th e  v a lu e  o f th e  

m b je o t  m a tte r i a  d is p u te  i n  th e  appeal is  B s .  2,296, a n d  I  s u h m t  th e  c o u r t  fe 

m u s t  be p a id  on th is  a m o u n t,”
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The Taxing Officer on the 12th of August, 19p9, made the 
following order :—

“ la  the ease of JhanAn Mai v, {!) the H on’He 0?asiag Judge
held that where an appellant sought for a declaration that he need not pay oS 
a prior mortgago before bringing certain property to sale in eseoutioa of a 
decree obtained on his mortgage, he must pay court fees on the sum of which he 
wished to evade the payra'ant. Tha present case is to my mind on all foura 
with this. Tha lower appellate court has in fact said to the present objector—* 
you may draw the balance of the sum realised by the sale of one of tha proper
ties mortgaged to you, provided you first pay the sum of Bs. 2,296-5 to certain 
other persons. He seeks to avoid doing this. On the reasoning adopted by the 
Hon’ble Taxing Judge in the case referred to above, he is bound to pay court 
fees on this amount. I  therefore agree with the report of the office and direct 
ad valorem fees to be paid on Rs. 2,296-5. This order is passed under section 6 
of Act YII of 1870.”

Mr. M. L. Agarwala contesfced this order upon the ground 
(jhat the decisioa did not touoli the class in \7hi0h this case 
fell.

Whereupon The Hori’ble Mr. Justice G k i f f i n  ordered the 
case to be laid before the Tasing Judge for orders.

Mr. W. Wcdlach, for the Crown, raised a preliminary objec
tion to the effect that as the Taxing Officer had not thought fit 
to refer the matter to the Taxing Judge, his decisioa was final 
under section 5 of the Court Fees Act; 1870. It was not open to 
appeal in revision or review. He relied on Ballcaranfi Rai y. 
Gohind Nath Tiwari (2) and Badri Prasad v. Kundan Lai (3).

Mr, M. L. Agarwala, for the appellant, submitted that the 
question whether an ad valorem fee should be paid or a fixed 
fee was one relating to the class or category to which a parti
cular suit belonged. Even if there was no difference between 
the appellant and the Taxing Officer as to the class to which 
a particular suit belonged, yet there might be a difference as to 
the amount of court fee payable, and in such cases, the deci
sion of the Taxing Officer, if he does not reler the matter to the 
Taxing Judge, shall be final. But where the question involved 
the determination of the class to which a particular suit belonged 
the matter was one not within the province of the Taring Officer 
but that of the Judge.

He referred to section 12 of the Court Fees Act*
' (1) tTnreportea; but see I. L. E„ 31 AH., 271. (2} (1890) I. 13 AUn 129s

(8)-(1893) I. L . E., 15 All., 117,

KuswAia 
K a s a k  S ingh

QosAh Bai,
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1909 The following judgment was delivered by 
" XukwIr” '’ TudbalLj J.~This matter has come before me in the foliow- 
K ahak Singh jjig circumstances. A memorandum of appeal was filed on a

Gopir, Rai. Court Fee Stamp o f Rs. 10, The officer, whose duty it was to
see that the proper fee was paid, reported that there was a de-
jBciency of Es. 130. This report of his was contested on behalf
of the appellant, and this difference having arisen the matter 
was placed before the Taxing Officer. The latter, on the 12th of 
August lastj passed an order under section 5 of the Court Fees 
Acb, holding that there was a deficiency and the amount of fee 
tad been correctly estimated by the office. In some manner 
which is not apparent from the record, the papers were laid 
before Mr. Justice G e ip p in , who thereupon, ordered the matter 
to be placed before the Taxing Judge for orders. Mr. Wallach 
has appeared on behalf of the Crown and takes a preliminary 
objection that the order o f the Taxing Officer was a final order 
as contemplated by section 5 of the Court Fees Act. Attention 
has been called to the rulings reported in I. L. R., 15 All., 117 
andjl. L. E., 12 AIL, 129. In view of those rulings and of the 
clear terms of the section there is no doubt in my mind, what
soever, that the Taxing Officer’s order is final and that I  have 
no further power to interfere in the matter. It is urged 
by Mr. Agm'wala on behalf of the appellant that the dispute 
was one as to the category within which the suit falls and that 
therefore the order is not a final order. But the decision as to 
the category is the preliminary point which has to be decided 
before a decision as to the amount of Court Fees can be arrived 
at. According to the plain language of section 5, the amount 
fixed by the Taxing Officer, no matter how he arrives at his con
clusion, is fixed finally and is binding so far as the purposes of 
the Court Fees Act are concerned. Attention has been directed 
to section 12 of the A.ct, and it has been urged that a decision of 
a court as to the category within which a suit may fall is not a 
filial decision contemplated by section 12, and the same principle 
applies to section 5 of the A ‘ct. With this I  cannot agree. The 
language of section 12 is perfectly clear. It is merely the deci
sion of a court as to valuation, not the category, which is final, 
whel’eas in section 5 it is the decision of the Taxing Officer as to



VOL. X X X II.] ALLAHABAD SERIES. 63

1909the amount of the court; fee payable which is final. The Legis
lature has not fchougbfc fib to allow aiy appeal £rom'*such an order, '“ xunwIu 
and it seems to me that once siioh aa order has been passed. I  Karan Singh 
cannot go behind it to examine the method which the Taxing gopal Eii,
Officer adopted to arrive at his decision. I  have, therefore, no 
jurisdiction in this matter to set aside the order o f the Taxing 
Officer. Let the papers be laid before the Judge taking applica
tions. As Mr. Agarwala wishes to obtain time to make good the 
deficiency, I  would further point out that in my opinion I have no 
jurisdiction ia the matter, as it has not been referred Lo me as 
Taxing Judge by the Taxing Officer.

APPELLATE CIVIL, 1909 
Novem'ber 9.

Before S ir John Stanley, Knight, Chief JmUee, and M r. J-usUce SanerjU 
SAHIB ALT AiTD OTHERS (DKFEHDiofrTs) V. FATIMA BIBI (Plaintiff).* 

Pre-empUm— W ajil-u l-ars— 'InterpreiaUon — Perfect j}arUtio>t— ITo tm jih-
iil~arz fra m e d ,M a liJca ti deh."

The determinatioo. of an alleged right of pre-emption, must depend iipou the 
particular oiroumatanoes of eacli case and the evidence adduced ia sxipport of the 
pre-emptive right,

A village was divided by perfect partition into several 'mahals, ihui; no new 
'wajib-Til-ai'z was prepared. The waiib-nl-arz framed before partition was headed 
" Sakuli liissadara,n laklmdha; rights of co-sharerg inter se "  and gave tliQ right 
of pre-emption (1 ) to oo-sharers ia tho Maia (2) to tho proprietors of the paiii 
and (3) to the proprietors of the viUago { cleh). Plaintig was a co>sharer 
in a different mahal from that in -which the vendor was a co-sharer. Held that 
the heading of the wajib-nl-ara limited the meaning of the expression “ maUhan 
deh ”  to proprietors who were co-sharers with a vendor, between whom and the 
vendor a common bond subsisted, and as the plaintifi was not a co-sharer in the 
same mahal with the vendor, she had no right of pre-emption,

JanM V. Earn Partap Singlt, (1), Satdar Singh r. I f  as Husain Khm-, (2) 
and GoUnd Bam v. Manh-uUah Khan, (3) distinguished. Dalganjan SingTh r. 
K a lh a  Singh (4) followed.

T h e facts o f this case were as fo llow s :—a
In 1888 the village of Arand, which had previously consisted 

of a single mahal, divided into ihohs and paitis^ was partitioned 
and split up into several malials. The owners of one of these

.... ..— , ,,-n ------- ------ -----
* First Appeal No. 327 of 1907, from a decree of Saiyid Tajammtsl Husain, 

Subordinate Judge of Jaunpur, dated the 8th of October iy07.

(1) (1905) I. L. B„ 28 All, 286.
(2) (1906) L  L. B.. 28 All., 614.

(3) (1907) I. L. B., 29 All., 293.
(4) (1899) I. L, B„ aa All., 1.


