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MISCELLANEOUS CIVIL. 1909

Novembes 1.

Refore Mr. Jusliee Tudball.
EUNWAR EARAN SINGH (Prantirr) v, GOPAT RAT 4ND OTHEBRE
(DEFENDANTS),*
Act No. PII of 1870 (Couré Fees Act), sections § and 12—Court fos
—Decision of Taving Offices final as Lo category.

The decision of the Taxing Officer as to the proper amount of courf fees
payable on a memorandum of appeal, 28 also incidentally his desision a8 fo the
category within the suit falls, is final and b]ndmg upon the Couxrt under seotion §
of the Court Fees Act, 1870,

Ix this case, a memorandum of appeal having been presentecd
for report as to sufficiency of stamp, the stamp reporter made the
following report t—

s The plaintiff appellant Kunwar Karan Singh brought the suit which gave
rise to this appeal to recover Rs. 4,500 principal and Rs. 1,044 interest, total
Rs. 5,544, from the surplus of the sals proozeds of property mentioned in soheduls
A, held in deposit in court and by sale of ths property mentionsd in scheduls B
attached to the plaint, Eboe came into court on the allegation that Syed Haidar
8hah, the defendant No, 1, borrowed from him the sum of Rs, 4,500 and in lieyw "
thereof executed a mortgage deed in his favour on the 2nd of September, 1907, by
- hypobhecating the properties mentioned in schedules A and B to seeure the repay-
ment of the mortgage money ; that it was atberwards discovered that Ram Narayan,
the defendant 2nd party, had in exeoution of & simple money decree attached the
property mentioned in schedule A befors the execution of the plaintifi’s morigage,
that the said property was sold by auction for Rs, 14,200 and 'the sale proceeds
were held in deposit in court ; that the decres held by Bam Narayan defendant
 was for Rs, 7,124-1-0 and it bad priority over the plaintifi’s claim ; thab the other
ereditors, who were defendants 8rd party, applied to the Court for rateable dighri-
bution of the sals procesds, and thab as against the plaintiff who held a ¥en over
the property eold, they had no right to have their debts satisfied out of the gale
proceeds—henees the suit.

*Bome of the creditors, who are the respondents, opposed thes suit on the
ground that they in execution of their decrses had attached the property men-
tioned in schedule A before the execution of the plaintifi's mortgage and that the
plaintiff could not therefors olaim priorify-over their debt.

«The case proceeded on its frial and the oourt bilow gave the plmntlﬁ a
deoree for sale as against property mentioned in schedule B and as against the
surplus of the sale proceeds of the properby mentioned in sehedule A: it directed
that the plaintiff will come in after the decrotal debis of Ram Narayan, Gopal
Bai, Parbhu Ial and Rukman, and Raghubar Dyal and Harbhajan ware fully
discharged, 0

«The plaintiff being digsatisfied with the decres comes in &ppeal to thia
Hon'ble Qourt and prays that it may be declared thab the plaintifi's mortgage has
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priority over the elaims of tho aforcsaid porsons exeopt Ram Narayan. He has
valued the appeal at Rs. 2,296-5-0,the amount due nnder their decrees, and has
paid a court fee of Bs. 10 on the memorandum of appeal. .

«T beg to submib that a suib for recovery of morbgage-dobt by enforcement
of the hypothecation lienis a suit for money and, the sult not having changed
ite charactor in appeal, the court fea is payablo ad valorem. Tho object of {he
appeal is the recovery of the morbgage-debt from tho sale proceeds of tho property
held in deposit in court in precedence of tho dofendants respondents, That
being S0, a court fee of Rs, 140 is payable. Bupees 10 having been paid, there iz
thevefore & defiolency of Rs, 180 to be made good by the plaintiff appellant on
this memorandum of appeal.”

Mz, M. L. Agarwala, for the appellant, preferred the follow-
ing objections :—

« The appellant hag obtained a decres to enforce his mortgage to the full
oxtent of his debt, the reservation being that certain creditors had perfested
their title under seotion 995 of Act XIV of 1832 and had priority over the appel-
janb’s elaim, The object of the appeal is to get rid of this reservation, The
appeal seeks a declaration only. Henoe Bs. 10 is quite sufficient,”

The office put up the following report :—

« Tn veply to the objection T submit that the allegations on which the
plaintifi came snto comrt and the contention put forward by him in the courb
below were exactly similar to what i3 mow contended for by the learned counsel
on his behali and yeb he, the plaintifi, chose to bring a suit for money instoad
of for declaration. The question is, can he change the nature of suit in appenl ?
1 submit, not. The relief prayed for in the plaint was directed agninst the
mortgagor ag also the creditors, including the respondents to this appeal other
than Ram Narayan the attaching oreditor. The sale-procesds of & major
portion of the mortgage security were deposited in court and the plaintiff
wanted to have the same for the satisfaction of his mortgage-debt against
the rival olaims of other crediors, the present regpondents being some of
them. That object of the plaintiff having failed there as against the respon-
dents, he comes in appeal o this Zr:[on’ble Oourt with the same object in
view, but to evade the payment of proper inskitution fee he argues that he
wants a declaration ouly, and that his object in appealing is the vemoval of the
condition attached to the decres by the court below, If the deoreo of tho court
below is allowed to stand, he will he a loser to the extent of the respondents® elaim
against the sale proceeds, tﬂhe other property mortgagad to him being ingignifi-
cant and not sufficient to discharge his whole debt under the mortgage suad
upon {vide paragraph 8 of the plaint),

« T may mention that the plaintiff appellant presumably elaims to come
under A'r.t. 17, ol, vi, Soh, IT of Act No, VII of 1870, That clange applies to =
cage whero it is mob possible to put a money valuation fo the.reliof olaimed,
which is not the case hers, According fo the plaintiff himeelf the value of the

sbjech mabter in dispute in the appeal is Bs, 2,206, ond I submit the court fo
must be paid on this amount,”’
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The Taxing Officer on the 12th of August, 1909, made the
following order :—

“Inthe case of Jhenduw Mal v. Himmat, (1) the Hon'ble Taxing Judge
held that where an appellant sought for a declaration that he need not pay off
a prior mortgags before bringing certain property to sale in execution of a
decree obtained on his mortgage, he must pay court fees on the sum of which he
wished to evade the paymient. The presoent case is tomy mind on all fours
with this. The lower appellate court has in fact said to the present objector-—e
you may draw the balance of thie sum realised by the sale of one of the proper-
ties mortgagoed to you, provided you first pay the sum of Rs, 2,296-5 to cerfain
other persons. He secks to avoid doing this. On the reasoning adopted by the
Hon’ble Taxing Judge in the case referred to above, he iz bound to pay court
fees on this amount, I therefore agree with the report of the office and direct
ad valorem fees to be paid on Rs, 2,296-5, This order is passed under seclion &
of Act VII of 1870.”

Mr, M. L. Agarwals contested this order upon the ground
that the decision did nobt touch the class in which this case
fell, ‘

Whereupon The Hon’ble Mr, Justice GRIFFIN ordered the
case o be laid befors the Tazing Judge for orders,

Mr. W. Wallach, for the Crown, raised a preliminary objec-
tion o the effest that as the Taxing Officer had not thought fit
to refer the matter to the Taxing Judge, his decision was final
under section 5 of the Court Fees Act, 1870. Lt was not open to
appeal In revision or review, He relied on Ballaran Rai v.
Gobind Nath Tiwari (2) and Badriy Prasad v. Kundan Lai (3).

Mr, M. L. Agarwala, for the appellant, submitted that the
question whether an ad valorem fee should be paid or a fixed
fee was one relating to the class or category to which a parti~
calar suit belonged. Even if there was no difference between
the appellant and the Taxing Officer as to the class to which
a partieular suit belonged, yet there might be a difference as to
the amount of court fee payable, and in such cases, the deci-
sion of the Taxing Officer, if he docs not refor the matter to the
Taxing Judge, shall he final. But where the question involved
the determination of the class to which a particular suit belonged
the matber was one not within the provinee of the Taxing Officer
but that of the Judge.

 He referred to ssction 12 of the Court Fees Act

(1) Unreported ; but see I T, R., 81 AlL, 371, (2) (1890) I, I, B, 12 ALl 129,
(3)'(1898) I L. R., 15 AlL, 117, |
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The follo.wing judgment was delivered by

TopsaLy, J.~This matter has come before me in the follow-
ing eircumstances. A memorandum of appeal was filed on a
Court Fee Btamp of Bs. 10, The officer, whose duty it was to
see that the proper fee was paid, reported that there was a de-
ficiency of Rs. 180, This repoit of his was contested on behalf
of the appellant, and this difference having arisen the matber
was placed before the Taxing Officer. The latter, on the 12th of
Avugust last, passed an order under seetion 5 of the Court Fees
Act,holding that there wasa deficiency and the amount of fee
had been eorrectly esiimated by the office. In some manner
which is mot apparent from the record, the papers were laid
before Mr. Justice GRIFFIN, who thereupon ordered the matter
to be placed before the Taxing Judge for orders. Mr. Wallach
has appeared on behalf of the Crown and takes a preliminary
objection that the order of the Taxing Officer was a final order
as contemplated by section 5 of the Court Fees Act. Aftention
bas been called to the rulings reported in I.I. R., 15 All, 117
and}I. L. R, 12 All,, 129, In view of those rulings and of the
clear terms of the section there is no doubt in my mind, what-
soever, that the Taxing Officer’s order is final and that I have
no further power to interfere in the matter. It is urged
by Mz, dgarwale on behalf of the appellant that the dispute
wes one a8 to the category within which the suit falls and that
therefore the order is not a final order. But the decision as to
the category i8 the preliminary point which has to be decided
before a deecision as to the amount of Court Fees can be arrived
at. According to the plain language of section 5, the amount
fixed by the Taxing Officer, no matter how he arrives at his con-
clusion, is fixed finally and is binding so far as the purposes of ..
the Court Fees Act are concerned. Attention has been directed
to section 12 of the "Aet, and it has been urged that a decision of
a court as to the category within which a suit may fall is not a
final decision contemplated by section 12, and the same principle
applies to section § of the Acl., With this I cannot agree. The
langueage of section 12 is perfectly clear. It is merely the deci
sion of a courtas to valuation, not the category, which is final,
‘whereas in section 5 it is the decision of the Taxing Officer as to
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the amount of the court fee payable which is final. The Legis-
Jature has not thought fit to allow'my appeal from’such an order, ~Z -
and it seems to me that once such an order has been passed, I Xarax Smoen
cannob go behind it to examine the method which the Taxing
Officer adopted to arrive at his decision. I have, therefore, no
jurisdietion in this matber to set aside the order of the Taxing
Officer. Lt the papers be laid before the Judge taking applica-~
tions. As Mr, Agarwala wishes to obtain time to make good the
deficiency, I would further point out that in my opinion Lhave no
jurisdiction in the matter, as it has not been referred to me as
Taxing Judge by the Taxing Officer.
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November 3.

Before Sir John Stanley, Enight, Chief Justice, and Mr. Justice Banerji,
BAHIB ALL axD ormErs (DEFENDANTS) ¢, FATIMA BIBI (PrAINTIFr).*
Dre-gmption— Wajih-ul-ars—ILuterprelation — Pesfect partition—No new wojibe

wl-arz framed —< Baltkan deh.”’

The determination of an alleged right of pre-empion must depend upon the
partieular eircumstances of each case and the evidence adduced in support of the
pre-emptive right,

A village was divided by perfect partition into several ‘mahals, ihut no new
wajib-ul-arz was prepared. The wajib-ul-arzs {framed hefore partition was headed
“ Hakulk Iissadaran bekhudha : rights of co-sharers iater s¢ *' and gave the right
of pre-emption (1) to co-sharers in the Z%afa (2) to the proprietors of the pai#d
and (3) to the proprietors of the village (mali%en del). Plaiutiff was a co-sharer
in & different mahal from that in which the vendor was a co-sharer. Heid that
the heading of the wajib-ul-arz limited the meaning of the expression  malikan
deh " to proprietors who were co-sharers with a vendor, between whom and the
vendor & common bond subsisted, and as 1he plaintiff was not a co.sharer in the
same mahal with the vendor, she had no right of pre-emption,

Janki v. Ram Partap Singh (1), Sardar Siagh v. Ijaz Husain EKhaw, (2)
and Qobind Bam v. Masit-ullak Khan, (8) distinguished.
Ealka Singh (4) followed,

THE facts of this case were as follows :—

In 1888 the village of Arand, which had previously consisted
of a single mahal, divided into thoks and patits, was partitioned
and split up into several mahals, The owners of one of these

Dalganjan Singh .

* Pirst Appesl Mo, 827 of 1907, from a decree of Saiyid Tajammul Husain,
Bubordinate Judge of Jaunpur, dated the 8th of October 1507,

(1) (1905) L L. R., 98 AIL, 286. (3) (1907) 1. .. B., 29 AlL, 295,
{2) (1906) L. L. R., 98 All, 614, {4) (1899) I L. R., 42 AlL, 1,



