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the right to be substituted for the vendee as he stood ab the

-moment of sale, shows that it cannot be allowed to be defeuted
in this manner. Under Muhammadan Law also a subsequent
disposition of the property by the vendee is voidable at the
option of the pre-emptor (vide Ameer Ali’s Muhammadan Low).
We therefore allow this appeal, ser aside the judgment and
decree of this Court and rveiustate that of the court of first
appeal.

Appellants will have their costs in all courts.
Appeal decreed,

Before My, Justice Richards and BMr. Justice Tudball.
DALTA PRASAD anD ANOTHER {PramNrirrs) ». BABU PRASAD awp
orAERs (DEFENDANTS).*

Act No. XV of 1877 (Indion Limitation Act), section 19—=ILimiiation—dcknows
ledgment~Authority of managing partuer fo acknowledge @ debt e due &y
the firm—Recaiver,

Held that the manager of a firm who has powsr to borrow and vepay money
on behalf of the firm hag power also fo acknowledge a debt by sither immediately
giving & promissory note, or subsequently, upon an adjustment of accounts or in

any other way in the course of business, making doud fide admissions in
writing,

Held «lso that whore in the gourse of a suit for, dissolution of partnership
a rceeiver has been appointed to discharge the debts and Habilibies of the firm,
the mere fact that a claim which was within time when made is not adjudicated
upon by the court until after the expiration of more than three years, doss naot
render the claim a bad claim against the partnership assets,

THE facts of this case were as follows :—

The plaintifts claimed to be partmers to the extent of an
eighth share in arice mill company which was started and managed
by Babu Prasad, defendact No. 1. The suit was filed on the
27th June, 1903. A preliminary decree for dissolution was made
and a receiver appointed on the 15th Margh, 1906, The plaintiffs,
on the 22nd June following, applied to the receiver for payment
to them of a sum of Rs. 8,009-14~8, with inferest, which they
claimed to have advanced as a loan {o the company from time to
time. Babu Prasad as the managing proprietor of the firm had,
on the 2ad February, 1903, given asarkhat fo the plaiatiffs
for Rs. 7,509-14-6, exclusive of interest, and in the writtén state-
ment filed in another suit on the 8th January, 1904, and in his
deposition in the present suit, recorded on the 17th February, 1904,

* Firgt Appeal No. 916 of 1907, from a decree of Girraj Kishor Dabt, Subor.
; &inate Judge of Fareilly, dated the rd oé June 1607,
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had stated that he had received the money on account of the mill.
The receiver disallowed the amount, and the Subordinate Judge—
on the 30th May, 1907, held that the claim was barred by time.
A final decree was made for distribution of the assets realised by
the receiver among the share holders.

The plaintiffs appealed.

Dr. Satish Chandra Bunerji (with him the Hon’ble Pandit
Sundar Lal), for the appellants, submitted that tlhe claim was nob
harred by time, beeause the loan had been advanced for the firm
to ihe managing member who had acknowledged a subsisting
liability well within three years of the date of the application to
the receiver. ‘the receiver was an officer of the court and no
ereditor could sue him without tho leave of the eourt. The
partnership assets were in custodid legis, and the proper course
for a creditor was to apply to the court or the receiver. The
assets available for distribution among the shareholders could not
be ascertained till the liabililies of the firm had been discharged.
In taking accounts, the debit and eredit entries had to be tested
and adjusted ; Woodroffe, Receivers, pp. 86, 132.

Babu Surendra Nutlh Sen (with him Manshi Govind Prasnd
and Babu Binode Behari), for the respondents, contended that
the manager of the firm was not an agent ¢ duly authovized in
this behalf ”’ within the meaning of section 19 of the Limibtation
Acl. The law contemplated an express anthority given for the
purpose of making an acknowledgment, and this hed not heen
shown by the plaintiffs in the present case. The words duly
authorized in this behalf ”” are words of limitation and must be
construed to mean a specially authorized agent. They should not
be treated as though they were a surplusage ; Vittalshah v. Sheo-
din (1) (cited in Sanjiva Row’s ¢ Lawyers’ Companion,” 635.)

RicrarDs and TupBaLL, JJ. :—This appeal avises cut of a
suik brought for the dissolution of a partnership alleged to have
existed between the plaintiffs and the defendants 1te 4. It
was sabsequently hell that a number of other persons were also
partners-and they were ma'le parties accordingly. The plain-
tiffs suggested in their plaint that they were entitled not only
to a dissolution of partnership but also to the repayment of the

(1) 20 P. L. R, 40,
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smn of Rs. §,000 on the ground that they had -been misled by
+the defendants or some one or more of them. Thissum of
Rs. 8,000 iz not to be confounded with the item of Rs. 7,509-14-6
which we shall deal with laber on. It represented the capital of
the plaintiffs in the firm. The Court made a decree for the
dissolution of the partnership, but it gave no relief to the plain-
tifts in respect of the sum of Rs. 8,000 to which we have already
referred. After the primary decree for dissolution had been
made the plaintiffs on the 22nd June, 1206, put forward a
claim to the Receiver that they were entitled to the sum of
Rs. 8,077-9-9, with interest, not as partners, but as creditors of
the firm. The Receiver disallowed this claiin on the ground that
it was barred by limitation and the Court eonfirmed the view
taken by the Receiver.

The question whether or nat the plaintiffs are entitled to recover
this item oub of the assets is the guestion, and the only question,
which has been argued in the present appeal. We are satisfied on
the evidence that the defendant No. 1 Lala Babu Prasad was the
managing partner of the firm, Thismatter has not been disputed,
and we have been referred to no evidence to the contrary, The
plaintifts in a suit which was instituted almost if not quite simul-
taneously with the present suit, claimed to recover this amount
from Lala Babu Prasad personally, Tun his written statement
Lala Babu Prasad, whilst he admitted receiving from the plaintiffs
another sum of Rs. 500, alleged that he had received the amount
now in dispute, not in his personal capacity, but as the manager
of the firm, and that She money had been duly spent for its pur-
poses. Several letters, and in particular the one dated the 5th of
Anugust, 1900, which have been given in evidence, contain clear
admissions that Liala Babu Prasad received the money from the
plaintiffs, wha are bankers, as manager for the firm. No evidence
to the contrary was given. In our judgment these documents are
clear admissions by Lala Babu Prasad that he received the amount,
The answering respondents, namely, respondents Nos. 18, 20, 23,
26, 28, 30, 833 and 39, allege that Liala Babu Prasad wes not. an
agent within the meaning of section 19, explanation 2, of the
Limitation Act of 1877, and further, that assuming that Lala Babu
Prasad could give a valid acknowledgmens, the claim was harred
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at the time the court made its decrce. On the first point it was
argued that the agent must have express anthority to give the—
acknowledgmeunt,and that it is not enough that the Couw: t chould he
satisfied that Lala Babu Prasad had authority to borrow and repay
money, but that the Court must also be satisfied that each one of
the partners gave express authority to Lizla Babun Prasad to ack-
nowledge the debt. We think that this would be placing a very
narrow construction on section 19 and would open the door to
very serious fraud. Xbscems to us that if ib is admitted that the
agent had a power to borrow, it fellows of nece=sity that he had
power to acknowledge the debt by either immediately giving a
promissory mnote, or subsequently upon an adjustment of accoun's,
or in any other way in the course of business making bond fide
admissions in writing, We are quite satished on the evidence
that Lala Babu Prasad was the manager of the firm with full
power to borrow and repay money.

As to the next point, namely, that the debt was barred at the
date of the judgment of the learned Sabordinate Judge, we find
that the claim was put forward on the 22a0d of June, 1906, the
Receiver having been appointed on the 14:h of March in the
same year. Itis quite clear, thevefore, that from the date of the
appoictment of the Rscoiver aad the puiting forward of the claim
the debt was not barred. It was a pariof the duty of the Conrt
in the course of the suit t» discharge the debts and liabilities of
the firm, and in onr judgment the mere fact that the Court did
not adjudicate on the claim until after the expiration of more
than threz years, did not render the claim a bad claim againat
the assets of a firm which weve being administered by the Court, and
we think the learned Judge was wrong in dismis-ing the claim.

It has not been aszerinimed whatis the amount due to the
plaintiffs in respect of the item we hive been dealing with. Wa
therefore allow the appeal to tais extent that we hold that the
Court below was wrong in dismissing the plaintiffy’ claim on
the ground of limitation ag o the item of Rs. 7,509-14-6. The
case will go back to the Court below with directions to ascertain
what sum 18 due to the plaintiffs in respect of the said item.
Having ascertained the amount due, the Court will allow the
same to the plaintiffs as creditors, and the balance of the assets
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will then be distributed amongst the several partners as already
dérected. The appellauts will have their costs in this appeal as
against respondents Nos. 18, 20, 23, 26, 25, 30, 38 and 39. The
objection by the respondents is not pressed. It is therefore dis-
missed, but we make no order as to cosis.

Appeal allowed and cause remanded.

REVISIONAL CRIMINAL.

Before Mr. Justice Tudball.
BMPEROR », RAJ EARAN axD ormERs¥

Criminal Procedure Oode, section 110 —Security for good behaviour— Order for

security passed upon failure of charye of o subsianiive offence ngainst

the persons bound over,

Eight personas were sent up for trialon a charge of dacoity and were acquitted,
and an attempt Lo prove a case against them under section 400 of the Indian Penal
Code was alsounsuccessful. Held that these circumstances were not in them-
selves o bar to proceedings being shorlly afterwards initiated against the person
acquitted under section 110 of the Code of Criminal Procedure, Alep Pramanik
V. King-Emperor (1) distinguished.

IN this case eight persons were sent up for trial cn o charge
of dacoity, but, the evidence against them Leing insufficient, were
discharged. An attempt was made to obtain evidence against
them sufficient for a conviction under section 400 of the Indian
Penal Code, but that evidence was not forthcoming, Thereupun,
a3 the police information in the case gave the District Magistrate

reason (0 believe that it was necessary to bind over some of these
persons to be of good behaviour, he took proceedings against five
out of the eight, and after the usual procedure made an order
binding them over. The Sessions Jadge referred the case to the
High Court, being of opinion that the action of the Magistrate
of the District was illegal in view of the ruling of the High
Court at Calcuttain the case of Alep Pramanil v Keng- Emperor
(1).

Mr. W. K. Porler (Assistant Government Advocate), for the
Crown.

No one appeared in support of the reference.

* Criminal Reforenos No, 584 of 1909,

(1) (1908) 11 C, W, N,, 413,

1903

TLALTA
Prasap
V.
Baru
PrasaD,

1909
Octoder 28,




