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This is our answer lo the reference. 1909
The appeal was then returned to the Bench which had made Dinera
the reference, by which it was dismissel in accordance with the SINGH
opinion pronounced by the Full Bench. Baseat
Appeal dismissed, Bwax,

APPELLATE CIVIL. 1909
July 30.

Bafore Sir George Knox, deting Chicf Justice, and My, Justice Rickards,
SHIAM LAL axp ANOTHER (PLAINTIFFS) ». RAM PIARI (DmreNpant),*
Adet No, IX of 1872 '(szlimz Contract det ), sections 11, 64, 65, T0—Minor—

Sale by « minor—Discharge of morigage by vendees—Sale not eompleted—

Sust by vendees to recover consideration paid,

H and R, two Hindu widows, of whom K was a minor, sold a shop fo the
plaintifis, Registration of the gale deed was refused, and the vendees thersupon
sued to recover Rs, 231 alleged to have been paid to cerfain mortgagess in dis.
charge of & morfgage on the shop, and Rs. 100 as paid in cash to the vendors, and.
they asked for sale of the shop, Held that, the sale being by a minor, the plaiu-
tiffs acquired no interest to support their discharge of the mortgage, and that]the
remaining sum of Rs, 100 not having been paid for necessaries was also not re-
coverable.

TH1s was a suib to recover Rs. 346-1 by sale of a shop, The
facts were briefly these:—The shop in dispute was the property
of two brothers Chhote Lal and Bhagwan Das. Both the brothera
died about the same time leaving them surviving their mother,
Musammat Hulaso, Musammat Ram Piari, widow of Chhote Lal,
and Musammab Goma, daughter of Bhagwan Das. Musammats
Hulaso and Ram Piari executed a sale-deed of the shop in suit in
favour of the plaintiffs on September 20, 1903, in lieu of Rs. 600.
The consideration was made up thus :

(1) Rs. 100 for the maintenance and support of the defen-

dants,
(2) Rs. 231 paid to Mattra Mal and DBasdeo, who held a

mortgage over the shop and a house, created by Bhagwan Das
and Chhote Lal on December 12, 1903,
(3) Rs. 269 left in deposit for the vendors,

tr» The plaintiffs then applied to have the sale-deed registered,
Jnt vegistration was refused on the ground that Ram Piari wasa
ofinor. Thereupon the plaintiffs brought the present suit to
trecover the first two items with interest. Ram Piari alone de-
fended the suit and it was contended on her behalf that she wag a
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minor ; that there was no hypothecalion of the shop in favour of
the plaintifis, fior was there a charge on it; that she took no mongy
from the plaintiffs, nor did Hualavo take any money for her bene-
fit, and that she was in possession by right of inheritance from her
husband. Upon these pleadings, the court of first instance
granted a personal decree fo the plaintiffs against the defendants.
It held the mortgage of 1908 proved and that Rs. 231 had been
paid to the mortgagecs, aud that Rs. 100 had been taken by the
defendants ¢ for demestic expenses aud for funeral ceremonies of
Bhagwan Das and Chhote Lal.”” Ram Piari alone appealed to
the Distriet Judge and the plaintiffs filed cross-objections. The
lower appellate court, without going into other questions, held
that the contract, being that of a minor, was void. It accordingly
dismissed the suit. The plaintiffs appealed. The case came be-
-fore Banerji, J., who disposed of it by the following judgment -
%The suit which has given rise to this appeal was brought by the appellanta
to vecover Ra. 846-1 from the defendants and for sale of a shop alleged to be the
property of the defendants, The facts are these. The sald shop belonged o two
brothers, Bhagwan Das and Chhote Lal, who mortgaged it to Matru Mal and
Basdeo in 1903, They died leaving them swrviving Musammat Hulaso, their
mother, Musamomat Ram Piari, widow of Chhote Lal, and Musammat Goma,
danghter of Bhagwan Das. On the 20th of Beptember, 1905, a sale-deed is alleg-
ed to have been executed in favour of the plaintiffs in respoet of the said shop
for a consideration of Rs. 600 by Hulago and Ram Piavl. It has been found that
Ram Piari was a minor at the date of the sale and is still a minor, The Sub-
Registrar before whom tho sale-deed was presented for rogistration, being also of
opinion that Ram Piari was a minor, refused fo register it as & document executed
by her., Tho plaintifis say that out of the amount of consideration for the sale
they paid Rs, 100 in cash and R, 231 in discharge of the mortgage held by Matru
Mal and Basdeo, and they seek to recover the sald sums with interest not only
from the defendants personally but also by sale of the shop. The court of first
instance refused to order a sale of the shop, but made a personal decree against
the defendants, Irom this decree Ram Piari appealed and the plaintiffs filed
objections mnder seetion 561 of the Code of Civil Proecdurs, The lower appellate
court dismissed the objections, decreed the appeal, and dismissed the suit as
against Ram Piari on the grpund that, as Ram Plari was a minor, the sale by hex
wag absolutely void and that the plaintiffs could not recover the amount paid by’
them. Against this decree of the court below the present appeal has been profe*
red, As regards the Rs, 231 alleged to have been paid in dischargo of the mor
gage held by Matru Mal and Basdeo, I think the pluntills have no right of actic
As the'sale to them by Ram Piaxi was a sale by a minor, it was void, as held b,
their Liordships of the Privy Couneil in Mokori Bibee v. Dharmo Das Ghose (L).
Ap they did nob acquire any interestin the properby, they had no interest to

(1) (1902) 1, L. R., 30 Calo., 539,
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protect, and therefore the payment made by thew in discharge of the mortgage was
nothing more than a payment by a voluntecr. Tho learned vakil for {he appels
“Yants has relied upen n passage in Pomercy’s Hguity Jurisprudance, Vol, ITL,
paragraph 1212, The passage it seems to me is against his confention, Thera
the learned author says :— * Such relations must exist towards the mortgaged
premiges or with the other parties that the payment is nob merely a voluntary:
acty but is an equitably necessary or proper means of securing the interest of one
making it from possible loss or injury. The payment must be made by or on
behalf of the person who had some inierest in the premisss or soma claim against
other property which he is entitled in equity to protect and secure, A mere
stranger, therefore who pays off a mortgage as a merely voluntary act can never
be an equitable assignee.”’ As I havo alrendy said, the plainbiffs acguired no
interest in the shop in question under the sale-deed said to have been sxecuted
in their favour by Musammat Ram Piari, the latter being a minor, Therefore
they had no interest fo protect, and if thoy made any payment to digeharge &

mortgage existing on the property it was a voluntary act on their part and does -

not confer on them any right to recover the money so paid by them from the
mortgaged property, The Privy Council has held in the case referred to above
that in the case of & conbiagh by a minor whic s void the person advancing
money on the contract cannob recover it nnder tho provisions of sections 64 and
65 of the Contract Act, Therefore from any point of view the plaintiffs are nob
entbitled to getb back the sun of Rs. 231 alleged to have been paid by them to the
molgagor, As for the remaining sum of B, 100, which is said to have been paid’
by them in cash, i is contended that the payment was made for necessaries,
That was not the cose seb up in the courts helow, All that was said was that
e money was paid for the maintenance of the vendors. That does not amount
10 & payment for necossaries, and cannot create any lien in favour of the plaintiffs
on the minor’s property, I thereiove agree with the conclusion at which the
court below has arrived and dismiss the appeal with costs,

From this judgment an appeal umleL the Letters Pateny
was preferred by the plaintifis.

Dr. Satish Chandra Banerji (for Babu Jogindro Noth
Chawdlri), for the appellants: The learned judge is wrong in
holding that the appellants were mere volunteers, and so  could
not be equitable assignees. The mortgage which had bheen paid
off by them was binding on the defendant, and they paid it
off for her lLenefit and ab her instauce. A person acting as the
appellants bave done is not a volunteer. It is not necessary that
there should have been some previous interest ; Pomeroy, Hquity

Jurisprudence, 3rd edition, section 1212, p: 2428. The right
of sibrogation is an equitable right and does not depand upon

the capacity of the pariies to enter into a contrach ; Spaulding v.

Harvey (1), Jones, Mortgagés, 6th edition, section 874, (a)( b ),

(1) {1891y 13 L, B, A,, 619, 621,
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pp- 922, 923. The Madras High Court has applied this doctrine
and granted relief to a person who wentinto possession of pra-
perty purchased by him, and paid off an incumbrance, though
the purchase subsequently turned out to be invalid; Chama
Swams v. Padala Anandy (1). The fact that the plaintiff there
had temporarily obtained possession does not alter the principle.
It is also submitted that section 70, Indian Contract Act, fully
covers the case, Under this section no previous request or assent
on the part of the party on whom the benefit is conferred need be
proved, The section is directed against an officious interference
with another man’s property. All that is necessary is that the
benefit should have been enjoyed and the act must have been
loaw fully done ; Damodara Mudaliar v. Seeretary of Stute for
India (2). The meaning of lawfully is that the thing done should
not serve an illegal end. Section 23, Indian Contract Act, may
throw some light on the meaning of the word,

There is no rule of law which prohibits the paymeut of a debb
which a minor is bound to pay. The plaintiff’s act thersfore
was Jewful ; Desai Himatsingjs Joravarsingjs v. Bhovabhai
Kayabhai (3). It is submitted that the section is applicable to a
minor as much as to an adult, Both Pollock and Whitley Stokas
are of that opinion ; Pollock and Mulla, Indian Contract Act, 1st
Ed, 246. The appellants are therefore entitled to compensation.
Asto the Rs. 100, the findings of the first court show that they were
expenses incurred for necessaries, and under section 68, Indian
Coutract Act, they are recoverable from the property of the minor.

Munshi Gulzari Lal, for the respondent. The Privy Council
baving held that a minor’s contract is void, it must be conceded
that the appellants acquired no interest in the property under
the sale-deed, and so they cannot recover moneys paidin reliance
upon such sale ; Mohori Bibes v. Dharmodas Ghose (4). In order
that the appellants may be entitled to the right of subrogation
there must be a distinct agreement with the debtor for that par-
pose ; Ghoss, Law of Mortgage, 3rd Ed., p. 402, In the present
case there is no such agresment. The casein I. L. R., 81 Mad,,

439 is distinguishable. The vendee there gotinto possession of

the property and had an interest to }_Jrotech. Seohlon 70, Indian

(1) (1908) L L. R., 81 Mad,, 439, ~ ggf «sso L T. B,,.¢ Bom, 643, 653,
(2) (1894) 1. T, B., 18 Mad, 68, U 9’02 L L. M 30. Cale., 599, 549,
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Contract Aeb, was nob distinetly relied upon before the single
Jpdge.  That section, however, does not apply as'it presupposes
an existing interest in the person who claims its benefit, 1t is
submitted that the section is not meant to apply to the case
of a person with whom there can be no contract at all. A cash
payment can never he called “necessaries” and cannot be
recovered.

Dr. Satish Chandra Banerji, in reply. In the case in
I. L. R, 30 Calc, 539, sections 64 and 65 of the Contract Act
were held to be inapplicable, although it was observed that if a
proper case under ssction 41, Specific Relief;Act, were made out,
relief might be given. The money-lender was not allowed to
recover anything that he had paid under the contract, under the
gpecial eircumstances of that case. In the case of Thurston v.
Nottingham Permanent Benefit Building Society, (1) the court
of appeal held the Building Society entitled to recover the money
which had been paid for the minor to her vendor whohad acquired
a lien for unpaid purchase-money, although the mortgage itself
was declared void. The analogy applies to this ease. The
mortgagees had a valid lien and it had been diseharged by the
appellants, They are entitled to step into the shoes of the
former. As for the contention that section 70 does not apply to
the case of a minor, it is submilted that the section oceurs in a
chapter of the Act which treats of relations resembling contraets.
A comparison with section 656 shows that the later section is
intended to provide for a case where there is neither an agree-
ment nor a contract, Section 68, it has been held in Mokori
Bibee's case, provides for the case of a minor. It is suhmitted
that all these are cognute sections which deal with cases of guasi-
contract, as distinguished from contract. There is no agreement
between the parties, but relief is afforded on the ground of unjust
enrichment, the defendant having profited at the expense of the
plaintiffs. The Indian Law has been deliberately made wider
than the English Law, and even under the latter law it is only
when a payment has been made against the will or wihout the

consent of the arty that a person is not permitted to make
,1) (1902)2 il ¥ 3) Al cu 60 ' .

L1909

Soran LAL

Da
Ram Praml.



1909,
Suram LA

.
Laze PraRrI,

1509
August 7,

30 THE INDIAN LAW REPORTS, [vor., xxx11,

Limself a creditor of the labtcr; Anson, Laow of Contract, 8th
(American) ed:, 442, 443, :

The following cases were also referved to: Dakhinae Mohan
Roy v. Saroda Mohan Roy (1), Peruvian Guano Co. v. Dreyfus
Brothers (2) and Seth Chitor Mal v. Shib Lal (3).

Kwox, Acring C.J, anD RicHARDS, J :—After carefully listen-
ing o the very able and elaborate arguments addressed to us on
belialf of the appellants, we are of opinion thab the judgment
delivered hy our brother BANERJI is a judgment in accordance
with the Jaw as prevailing aad as understood in these Provinces.
Wo therefore ave not prepared to interfere. We dismiss the

appeal with costs.
Appeal dismissed.

REVISIONAL CRIMINAL,.

Before My, Justice Richerds and Mr. Justice Alston.
EMPEROR « ABDUL RAHMAN AND OTHERS.*

Criminal Procedure Code, seetions 167,189, 476— Police report by Swb-Iunspecior
— Furlher investigation by Superintendeni—Bubsequent inquiry by Magis
trute—~Ordeor for prosecultion of wilnesses examined in the Magistruic's
inquiry—del No. XL V oy 1800 (Indian Penal Code), scetion 193,

On the strength of a police veport tho District Magislrato ordered the Super-
intendent of Police to invesligale a cortain case, The Superinlendent made an
invostigation and came Lo the conclusion that the case was not o true one : bul
ab the same time suggested thaba magistrale might bo sent o inguire into it,
The District Magistrate accordingly deputed a magistrate of the first class to
inquire. He made an inquiry which resulted in an order for ihe prosecution of
cortain witnesses who had given evidence bofors him, Held that there was no
legal autharity for tho inguiry held by the Magistirate, and his ocvder for the
prosecution of the witnesscs was thereforo invalid, In #he matler of the potilion
of Kandheiye Lol (4) and Boalt Dar:i v. Nawrenji Lal (5) veferred o,

TaE facts of the cuse are fully stated in the judgment of the
cowrd.

Babu Suiya Chandra Mukerji, for the applicants.

Mr. R, Malcomson (Assistant Grovernment Advocato), for the

Crown.

— [T,

* Qrirainal Revision No, 314 of 1909, {xrom ah order of L. Marshall, Sessions
Judge of Mainpuri, dated the 8l of Fuie, 1909, )
(1) (1898) L, I. R, 21 Cale,, 148,  (3) (1892) L I, R., 14 All, 273,
(2) (18927 A. C,, 16G. {4) Weekly Notes, 1899, p, 87,
(5) (1900) 4 C. W, N,, 351,



