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1988  of the open cover, The asking for two policies did -not prevent
mthe acceptance being sufficient, as Bertram absolutely refused to
D”AS give any policy. ) )
T The letter of the 1st April 1883, refusing to issue a policy,
(S 2 of tho 2ud Apil, rofusing to racogniso tho transfor to Bhug.
SEF‘.I‘“D wandas of the open cover, have been noticed. It is to he
INsmRANOE ohserved that neither in the interviews with Bhugwandas, nor in

O%If;invn, the letters, was it said that the paper given to Macrory was ot
intended to be an open cover. Indeed, in the leter of 2nd
April it is so called. It was argued by tho learned Counsel for
the appellant that the contract became complete when the
charter-party was signed, and the proposal to insure was acted
upon. 1t is not necessary for their Lordships to give any opinion
upon this contention, as they hold that the accoptance by Bhng-
wandas was made whilst the offer to insure was subsisting, and
was sufficient to complete the contract. The plaintiff is entitled
to specific performance, and their Lordships will humbly advise
Her Majesty to reverse the decree of the Recorder's Court, and
to make a decree that the defendants or their agents do make
and issue a policy of insurance in terms of the opon cover, and
for the amount therein mentioned, and do pay the costs of the
suit, The respondents will pay the costs of the appeal.

Appeal allowed,
Solicitors for the appellant : Messrs, Bramall & White.
Solicitors for the respondents : Messrs, Fresifield & Williams.

ORIGINAL OIVIL.

Beyore Sir W, Comer Petheram, Knight, Chief Justice, and My, Justice Wilsot,
1889 BOWDAMINI DASSI (Pratyrirr), v. BROUGHTON AND oTHERS
‘ Haroh 18, (DEFENDANTS).® .
Hindyu Law—Widow--4 ccumulations— Pariod up to which acoumulations may
be dealt with—Intention to accumulate.

Under the will of N. C: M. the testator left his estate to his bl‘other

provided that, within a term of eiglit years, no son ghould be born to sueli
brother, capable of being adopted as a sonm of the testator, in scdordadich

¥ Appesl No, 1 of 1889, from the decision of Mr, Justige Trevelyan, dated
12th August 1887, in suits numbered 58, 64 and 141 of 1887,
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with cevtain conditions made in the will. Thess conditions fuiled, and on
the expiration of the term of eight years, the estate vested in the brother.

The will made no provision for disposal of the remts and profits of the’

estate during the period the succession thereto wasin abeyanee, Disputes
having arisen between the widow of the testator and his brother, a8 to the
right fo such rents and profits, the brother eventually agreed to pay, and
did pay over to the widow a large sum by way of settlement of thess
disputes, for which sum the widow executed a releuse.

The widow invested the sum so received in Government Seourities, and
twenty years afterwards created, with this fund, a trust in favour of cne
G. C. R., and appointed B. trustes thereof. Oa the death of the widow,
the daughter of the testator tried to set aside this trust, claiming the
funds as & portion of their father's estate with which the widow had
no right to deal : Hald that, as the accumulations were handed over to
the widow by the person entitled to the reversion sfter the estate had
vested in him, and a release had been entered into between them, no
presumption arose that the fund in question had been ascumulated by the
widow for the benefit of other heirs of the testator, and that there being
no such presumption, the facts of the case must be looked at to agoertain’
the intention of the parties regarding this fund ; held, as to this, thet the
conduot of the widow evidenced no inteption to nccumulato the sum feceivad
by her for the benefit of any person but herself, or that she aver intended
to give up the power of disposing, expending, or dealing with it in any way,

THIS was an appeal against the judgment of Mr Justice
Trevelyan, dated the 12th August 1887,

The case in the Court balow is to be found reported in I. L. R.,
14 Calc., 861, under the name of Gwish Chunder Roy v.
Broughion. That report purports, on the face of it, to be solely
a report of one case brought by Grish Chunder Roy against
Mr. Broughton Surut Kumari and Sowdsmini Dassi-to enforce
‘the trusts set out in the deed of trust and deed of settlement
executed by Badam Kumari Dassi, on the 12th July 1886 ; but,
at the hearing of the snit before Mr. Justice Trevelyan, two other
cases were heard with it, viz., a suit brought by Sowdamini Dassi
againgt Mr. Broughton and Grish Chunder Roy and Surut Kumari
Dassi to have the trust deed of the 12th July 1886 set aside,
‘and an a.pphca.tmn for probate of the will of Badam Kumari
Dassi ; for the sake of convenience, one of these cases only
was reported in the lower Court; the appeal from this judgment
of M¥. Justice T'revelyan, which gives.a judgment in all three of

the above ocases, was appealed againit by Sowdamini alone.
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1889 It will only be necessary to state so much of the facts of these
“Sowpsamy: Cases as refer to the one question, as to whether Badam Ku.
Dasst  mgi had power to deal with, under the deeds of the 12th July,
BrouanTox. the sums of money paid to her by Shama Charan, or whether
such sum had become a portion of the corpus of her husband’s

estate, which she could not so deal with according to Hindu law.

One Nobo Kumar Mullick died on the 16th March 1856,
having made his will, and leaving him surviving, his brother
Shama Charan, his widow Badam Kumari and four daughters,
amongst which latter were Surut Kumari Dassi and Sowda-
mini Dassi referred to above.

By his will Nobo Kumar appointed hig widow and his brother
executrizx and executor. The Oth clause of the will was as
follows: *“Should my executor, Shama Charan, my younger
brother, have more than two sons, within eight years from this
date, in that case such son shall be made my adopted sou;
should such adopted son die .within the said appointed period
of cight years, in that case should there be other sons of my
brother within the specified time of eight years, power is
reserved for adopting up to the extent of a third time; should
my brother have no more than two sons, or the adopted sons
should die one after the other, in that easc the share belonging
to me of Company’s Paper, and lands, and houses, and gardens,
and so forth, the whole, real and personal estate will be received
by my younger brother Shama Charan,”

Under the events which happened, the residuary estate referred
to fell to Shama Charan. No provision was made by the tes-
tator for the disposal of the remts and profits of the estate
during the period, eight years, above referred-to, during -which
the succession to the property remained in abeyance.

Disputes having arisen between Badam Kumari and Sha-
ma Charan as to their respective rights to the income accrued,
due during the aforesaid period of eight years, Shama Charay,
in August 1866, in settlement of these disputes, paid over to
Badam Kumari a sum of Rs. 2,89,000, and she thereupon éxe-
cuted, in favour of Shama Charan, a deed of release, in which
release she described this sum of money as beizg the accumula-
tions of the property of Nobo Kumar Mullick,
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After dealing with portion of this sum, and investing inter-
est'accruing on the, principal in the same way in which the
principal was invested, viz.,in Government Paper, she, on the
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12th July 1886, made over to Mr. Broughton a sum of BaovakTex,

Rs. 2,69,500 in Glovernment Paper to be held by him as trustee
for the benefit of her grandson, Grish Chunder Roy, executing
on that day a deed carrying these trusts into effect. On the 7th
September 1886, Badam Kumari died. The suits above
referred to were in 1887 filed for tho purpose mentioned, and
this was an appeal from the judgment of Mr, Justice Trevelyan
in those cases.

Mr. Pugh, Mr, Evans and Mr, Allen for the appellant.
Mr, Bonnerjee and Mr. Roberts for Surut Kumanri.

Mr, Woodroffe and Mr. Hill for Grish Chunder Roy.
Mr, Phill;}ps and Mr, Stokoe for Mr. Broughton,

Mr. Pygh.—There was an intestacy as regards the accurmuls.-
tions of income for the eight years. Under the deeds, the
accumulations were treated as au increment to the estate : at the
time Badam Kumari received them, she- might have &pent
them. [WiLson, J.—But she never received them,] Yes, under
the errangement with Shama Charan; the deed of settlement
recites that she is entitled to the eight years’ accumulations
for her own use and benefit. Twenty years after the release she
is said to have desired to set up Grish Chunder Roy. Whatever
she saved she kept separate, as also her stridhan. 1 submit that
the accumulations were part of the residuary estate of N, K.
Mullick, and a portion of it was made .over to her, and kept
apart by her. As to the law, Ireferto- Mayne's Hindu Law,
para. 580 ef seq: Grose v. Awirtamayi Dasi (1) [that
case has never been departed from in this. Court], Rabuity
Dossee v. Sibchunder Mullick (2), Soorjeemoney Dossee v,
Denobunddo Mulbick (3), Gonda Kooer v. Kooer Oodey Singt (&),

(1) 4B.LR,0. 0,4l
(2) 6 Moore'sL A, 1.

(3) 9Moore’s I A, 123,
(4), 14B. L. B., 159,166,
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1sri Dutt Koerv. Hansbuiti Koerain (1), Puddo Monee Dossee v,
— Dwarka Nath Biswas (2), Sheolockun Singh v. Saheb Singh (3),
Rivett-Ogrnac v. Jivibai (4).

Mr. Evans on the same side.—The old law was that a widow
should frugally enjoy the estate (3 Colebrooke, 576). The onusis
on the person contending that the accumulations do not go with
the husband’s estate to show special circumstances, This is how
it stands on the later authorities cited. The questions are,
What had happened up to the date of the release ? And what was
the intention of the parties to the release? [WiLsoN, J.—There
are statements of the widow's intentions which are in your favour,
namely, that she was claiming the money as part of her husband's
estate.] Yes, at the time sheso declared her views, and it was not
till long after that that she set up a claim to treat it as part of her
own stridhan. The presumption isin my favour unless displaced
by strong facts. The facts are also in the appellant’s favour ; for
during the eight years before the release, there was nothing done
to alter the position of matters. The widow was waiting to see
if a son was adopted. If she had so desired (she was co-executrix
with Shama Charan), she could bave demanded and spent the
money ; but that was not a proper course, and she did not adopt
it. Then at the time of the release she claimed it asa part
of her husband’s estate and not as her stridhan.

Mr. Hill for Grish Chunder Roy.—I contend the release shows
that the widow claimed the income as belonging to herself; thera
is, first, a series of colourless acts, and then express acls declaring
her intention, and what her intentions had always been, The
question is rather one of fact than of law, did she treat it as part
of her hushpand’s estate ? [WiLsoN, J.—The cases say that you
bave to show affirmatively that there was something done to
take it out of her husband’s estate] We have to see thé
intention with which the accumulation was made, and I say:
the facts show that she took it out of her husband's estate. Om:
the entire facts we start with’ an indication that it is nat. te

(1) L.R,10,1. A,150; I. L. R., 10 Calc, 824,
(2) 26 W. R., 835 (341).

(3 I L. R.,14Calo,, 887,

(4 1, L R, 10 Bom,, 478,
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.go with the bulk of the estate, and she claims it s her own. 1839
The long continned investmeunt is enough to show that it was Sowpassr
severed. The cases cited are distinguishable; no case shows. . D‘f‘s‘
that when there is no other estate of the husband in a widow's BrovauToN.,
hands, and she is dealing only with a lump sum, the cases as

to increment to the husband's estate apply. Panulal Seal v.
Bamasundari Dasi (1) shows that the widow is entitled abso-

lutely to the accumulations of income from her hushand’s estate.

Mr. Woodroffe on the same side.—In the old books, accumu-
lations and aceretions are treated conjointly. The case of Grose
v. Amirtamayi Dasi (3) differs from previous decisions, and is
not warranted by them, and is contrary to Seorjesmoney Dossee
v. Denobundoo Mullick (8); here there was an accumulation by
the widow, and, if s0, was there any intention to makeit an
increment to the estate ? There was not, there was only a saving
of income, There is no evidence that she made the investment
for the benefit of her husband’s heirs. The husband had deter-,
mined by his will that his heirs were not to have his estate. The

"mere fact of investment raises no presumption of intended accre-
tion, The use of the word * accumulations ” in the release is not
conclusive, it is merely in the sense of monies being unex-
pended. As tothe widow's power over income, see Puddo Mones
Dossee v. Dwarkanath Biswas (4). The case of Sheolockun Singh
v. Saheb Simgh (5) is authority for showing that her prior inten-
tion may be gathered from the actual disposition that she made,

M, Phillips for Mr. Broughton.—The widow had a lakh of
rupees left her under the will : her husband imposed upon her no
duty toaccrete to his estate. Isthere any duty onthe part of the

. ‘widow to accrete to the husband’s estate when it is left away
from her? I submit not. Here the widow does not stand in the
ordinary position of a Hindu widow ; here there was nothing to
which the accamulations could accrete. As to the investment,
Government Paper is the most realisable form for it to take, next
to leaving it in money, Astothe form of the release, 'it does
not show an intention to accrete the money.

(1) 6B. L. R,%32. ' (3 9 Moore’s I A., 123,
{2) 4B. L B,0.C,4l. (4] 25 W. R., 435 (339).
{8) L L. R,14 Calv, 387
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Mr. Pugh in reply.—The main contention on the other side

Sowoannu 18 that the monies are not “accumulations.” :As to what an

Dassl

'
BROUGHTOR.

accumulation is, see Macnaghten’s Hindu Law, 258, and 1 Strange’s
Hindu Law, 246.

The judgment of the Court (PETHERAM, C.J,, and Wn.soN, J. )
was delivered by

PrreERAM, O.J.~—This appeal arises out of three proceedings,
The first of them was a petition for obtaining the probate of the
will of & person called Badam Kumari, which is numbered 53°
of 1887 ; the second was & suit brought by Grish Chunder Roy
aga,mst Mr. Broughton, the Administrator-General of Bengal;
Surut Kumari Dassi and Sowdamini Dassi to carry out the trusts
of two deeds, dated the 12th July 1886, and that is numbered 64
of 1887 ; and the third was a suit brought by Sowdamini Dagsj
against Mr, Broughton Grish Chunder Roy and Surut Kumari
Dassi to obtain a declaration that the dced of trust of the 12th
July 1886 is void, and that the plaintiff Sowdamini is entitled to
aschare of the funds dealt with by that deed, and that suit is
numbered 141 of 1887.

The property which is in dispute in these suits are the savings
from the income of an estate left by a person called Nobo Kumar
Mullick, Nobo Kumar Mullick died on the 16th March 1856,
leaving him surviving his widow Badam Kumari, whose will
is in dispute in these proceedings, and four daughters of whom
ong is Sowdamini the plaintiff in the third proceeding, and
another Surut Kumari, one of the defendants in that suit and in
the other suit.

Noho Kumar Mullick left a will, and by the terms of that will,
and that is the only thing in it which is material here, he appointed
bis widow and his brother, Shama Charan Mullick, his exeou~
trix and exzecutor, respectively, and in the 9th clause of the will
he provided that “ should my executor Sreeman Shama Charén
Mullick, my younger brother, have more than two sons within
eight years from this date, in that case such son shall be made
my adopted son ; should such adopted son die within the said
appointed period of eight years, in that case should there he other
sona of iy brother, within the specified time of eight years, powex



VOL. XVL] CALCUTTA SERIES,

is reserved for adopting up to the extent of a third time ; should
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should die one after the other, in that case the share belonging to
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so forth, the whole real and personal estate, will be received by
my younger brother, Sreeman Shama Charan Mullick.”

Shama Charan Mullick had not more than two sons:within
eight years of the date of the testator's death, and so the
residuary estate became his. The testator made no provision for
the disposal of the rents and profits for the eight years during
which tlte succession to the property remained in abeyance, and
then his widow, as his heiress, became entitled to them ; but during
these eight years she did not receive thesc rents and profits,

Disputes arose between Badam Kumari and Shama Charan
Mullick regarding their respective rights to the accumnulations
of these eight years, and in settlement of those. disputes Shama
Charan, on or about the 18th August 1866, paid Badam Kumari a
sum of Rs, 2,89,000.

The dispute which arises in these proceedings is with reference
to that sum, and the first point which it is necessary to note here,
it is not specifically noted in Mr. Justice Trevelyan’s judgment, is
that at the time that sum was paid by Shama Charan Mullick to
Badam Kumari, the eight years had expired, and Shama Charan
Mullick had himself become entitled to the entire estate of the
deceased, and was actually in possession,

That being the. state of things, when that money was paid over
Badam Kumari executed a deed of release to Shama Charan
Mullick, and she recites in it that a question had arisen between
her and Shama Charan as to who was entitled to this money, she
deseribes it as the acenmulations of the property of Nobo Kumar
Mullick, which was then in the hands of Shama Charan Mullick,
and that upon the payment of that sum of money by himto
Badam Kumari, she, Badam Kumati, executes to him an absolute
release.

Badam Kumari lived for twenty years after executing thab
release, During that time these funds remaised in her hands,
and were dealt with by her, a portion of the income from that sum
being spent by her, and a portion of it re-invested in Government
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1889  Securities in the same way as the fund itself had been, and op
Bowpaumz the 12th of July 1886, she handed over a large sum of money to
Dasst )y, Broughton, and endorsed notes to the extent of Rs. 2,69,800,
. BROUGHTON, part being principal and purt the accumulations of the interest
which she herself had invested in that way, to Mr. Broughton,
and executed a deed by which she constituted him the trustee of
that fund, settling it upon one of her grandchildren, the son by a
da.ughter; and these proceedings are mow brought bj the other
daughters to contest that transaction. First of all they say thas
as & matter of fact, at the time this deed was executed and this
will was made, this being done about the same time, she did not
know what she was doing, and that the documents were not
explained to her, and that consequently they must be set aside ;
and in the next place they say, even if that were not so, ‘she
legally had not power to dispose of this property, because it
consisted of accumulations to her husband's estate, and so could
not be dealt with by her.

The first point was a question of fact as to whether this trans.,
-action was explained to her, so that she knew what she was doing,
and her mind went with what she was doing. Mr. Justice
Trevelyan has come to the conclusion that the deeds wers
.properly explained to her, and that she knew what &ghe was
doing, and intended to do what appears by the documents she
has done ; and I do not think it necessary to say more as to that
than that I agree with the view taken by Mr, Justice Trevelyan
-on the facts, so that if she had power to make this disposition. of
the property, this disposition is valid.

The question that then arisesis as to whether she had power
to deal with this fund, or whether it had become -a portion of
the corpus of the husband's estate which she could not deal
with.

As to that, it is to be noticed that her position was that she
had & Hindu widow's estate for the eight years which elapsed
before Shama Charan’s interest vested, .And he took possession
of the residue, and this claim is not made by Shama Charen, the
person .who is.now entitled to the corpus of Nobo Kumar's
estate and who took- possession of it on the ‘expiration of the:
cight years, but -is made by the daughters of Nobo Kumar whb



VoL. XVIL] OALOUTTA SERIES.

would have been the persons who would have teken anything:
which remained of the acoumulations of those eight years if this

woman had died pendiag the eight years, and who would not have

been eatitled to the corpus of the estate in any sense whatever,

becausa that was to go to Shama Charan by the will of Nobo

Kumar if no son were adopted.

Therefore the present claim is made not by the person entitled
to the estate of Nobo Kumar, but by persons who would have
been entitled only to a small share of it, if this woman had died
before the expiration of the eight years.

The cases on the subject are fully examined and discussed
in the case of Zsri Dutt Koer v. Hansbutti Koerain (1),
and the discussion is continued in the case of Sheolochun
Singh v. Saheb Singh (2), and so much of the law as is
applicable to this case is to be found in the judgment of
Sir Richard Couch in the last case. He says there, when
a widow comes into possession of the property 'of the
husband, and receives the income, and does mot spend it but
iavests itin the purchase of other property, their 'Lordships
think that, primd facie, it is the intention of the widow to
keep -the estate of the hushand as an entire estate, and that the
property purchased would, primd facie, be intended to be
accrefions to that estate. If the case here were that the persons
who were claiming this fund were the persons who were entitled
to the entire estate of Nobo Kumar, that dicium would be strong
to show that, primd fucie, this money having accumulated in
the hands of the person possessed of a particular estate, and
having been invested by her, must be taken to have hbeen so
accumulated and so invested in order to increase the estate of
the husband. But that is not the case here, and that cannot be
the case here, because the accumulations were handed ovér by
the person entitled to the reversion to this woman after the
entire estate had vested in him, and the matters were released
as’ bstween themselves. Therefore it seems to me that there is
no presumption here of its having been acoumulated-by her for
the benefit of the other heirs of Noho Kumar. Then the case
of Sheolockun Singh v. Saheb Singh (2) would indicate that, if

(1.) L' R'} 10, Iv Av; 150. (2) ' I. L‘ —Rl 1‘ Calo., 387'
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there is no presumption of that kind, then you must look to the

sowpansy Iacts of the case to ascertain what the intention of the parties

Dasst
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April 11,

was with regard to this fund,

Mr. Justice Trevelyan, in his examination of the evidence in
this case, has come to the conclusion that there is nothing to
indicate an intention on the part of Badam Kumari to invest thege
monies for any one’s benefit but her own. There is nothing from
what took place, to indicate that she intended to hold thig
money for the benefit of any other person, or to give wup the
control of it by herself. In my opinion, that view is a correct
view of the evidence in this case. I think that the corduct of
Badam Kumari during these years shows that she had no intention
of accumulating this fund for any one’s benefit but her own orthat
she ever intended to give up the power of disposing, spending
and dealing with it any way, and, as in this case it does not seem
to me that the presumption that the money, primd facie, was
supposed to be accumulated for the benefit of the hushand’s
estate arises, I think that the conclusion to which Mr. Justice
Trevelyan came was correct, and that this appeal must be
dismissed with costs.

T, A, P, : Appeal dismissed.

Attorneys for the appellant : Mesars, Rem/iry and Rose, Baboo
Aslwutosh Dhur.

Attorneys for the respondents : Messts. Watkina and Co.

APPELLATE CIVIL,

Byfore My, Justice Beverley and My, Justice Banerjee,

EHUDIRAM MOOKERJEE (Oprzcroz) v.» BONWARI LAL ROY
(PETITIONER).®

Hindy law—GQuardian—Right to guardianship of Hinduwidow —Grant
of certificats of administration unden Act XTI, of 1858.

The relations of her deoeased husband are entitled to be-the guardians of &
Hindu widow in preference to her paternal relations. A certifioate of adminis.
tration, under Act XL of 1858, was therefore granted to one of the formep
in preference to the latter.

® Appeal from Order No. 25 of 1889, against {he order of R. I\ Rampxm,
Esq., Judge of Burdwan, dated the 12th of January 1889,



