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o thab property, the charge or incumbrance shs 11 be extinguished

waless he declares by express words or necessary Implication that -

it shall continue to subsist, or, as is the case before us, such conti-
nuance would be for his benefis, It was clearly for the benefit
of Baldeo Prasad when he became the absclute owner of the pro-
pernyb that his prior charge should be kept alive, and how the
lower appellate court came to hold that the property which he
purcha-ed could be sold at the instance of a puisne incumbrancer
without any regard to the earlier incumbrance we are ata loss
to understand. We think that the decision arrived at by the
learned Subordinate Judge upon. this question is entirely correct.
We therefore allow the appeal, set aside the decree of the District
Judge, and restore the decree of the court of first instance with
costs in all courts.
Appeal allowed.

Before Mr. Justive Banerji and Mr. Justice Tudball.
ABDESHIRIL FRAMJIL anp anorEsk (fUpeuMENT-DEBYORS) v. KALYAN
DAB (DEOREE-HOLDER).*

Oiwil Proceduré Code, (1908), sgetions 47, 96, 104 (), 135 {2)-—-1?.:revutiouof
decree—drrest-—Privilege of evemption from arrest under ¢tvil procoss
Adppeal.

Certain judgment-debiors, who had come from Bombay to Benares to look after
an application which they had made for the rehearing of a case decided against
them e» parfe, were arrested under a warrant taken out by the decree-holder in
oxecution of his deeree. At the time of their arrest the judgment-debtors were
geated in the train at the Benares railway station and had taken tickets for Alla.
habad. Held that the judgment-debtors were not exempted from srrest under
section 135 of the Code of Givil Procedure, 1908 ; also that the order for their
arrast was appealable as a decree under seotion 86 of the Code. In fhe maifer
of Siva Buw Swvuntharen (1) not approved. Wooma Churn Dhola v, Teil {2)
referred to,

Ix this case an ew parie decree was passed against the appell~
ants, who were residents of Bombay, by the Subordinate Judge of
Benares on the 8th of Jaanary, 1909. They applied to have it
seti agidse, and the application was heard on the 22nd of March
1909. They came up to Benares from Bombay for the purpose

* of this application, and having arrived on the evening cfthe 2186

* Hxecution First Appeal No. 96 of 1909, from a decres of Mauls Bakhsh,
Bubordinate Judge of Benares, dated the 29th of March 1904,

(1) (1881) I Lu B, 4 Mads 817,  (3) (1875) 14 B. L. B, App. 15,
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put up ab the dil bungalow, whenee they went to court on the
next day. Theu application was dismissel on the same daj,
and they, after leaving the court, returned to the dak bunga-
low. There they packed up their luggage and proceeded to the
railway station, and were seated in the train when they were
arrested in execution of the ex purie decree which they had that
day failed to get set aside. The Subordinate Judge found on the
evidence that they had tickets to Allahabad when arrested. They
preferred objections to the order of arrest and contended that
the arrest was contrary to the provisions of seetion 185, clause
(2) of the Civil Procedure Code (Act V of 1903).  The Sub-
ordinate Judge disallowed their objections, and they appealed to
the High Court against that order.

Dr. Tej Bahadwur Sapru, for the respondent, raised a prelimi-
nary objection that no appeal lay from the order complained of, as
clause (h) of section 104 of the Code of Civil Procedure (Act V
of 1908) prohibited an appeal from an order directing the arrest
of any person in execution of a decree, but this objection was
overruled.

. Dn Samsh Chandra Banerji, (Babu Satya Chandrz Mukerjs,
with him) for the appellants, contended that the appellants could
not be arrested while returning from cowrt to Bombay, from
which place they had come. Bombay was their ordinary place
of residence, and the privilege given by section 135 continued
until they reached there. They had not stayed at the dak bunga-
low for any length of time. Their stay there was merely for
the purpose of their ease. On return from court they stopped
there only to pick up their luggage ; In the matter of Siva Bux
Sovuntharam (1).

.. The protection must be effective. They were bond ﬁde
returning home to Bombay. They wished to proceed »id Allah-
abad for the sake of ‘onvenience; they would not forfeit
their privilege by doing so; In the maiter o f Soorendro Nath
Loy Chowdhiry (2).

Dr. +j Bahadur Sapru, for the respondent.

“The omission of the word ¢ home ” or “place of residemce »
in section 135 is deliberate, If the contention of the other side

{1) (1881) L. L Ry, & Mad,, 317,  (2) {2879). L Tu R, 5 Qalo,, 106,
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were allowed, the result would be to reduce the law to an absur-
d#ty. The object and poliey of the section isin fhe inberests of
justice and extends only so far as the justice of the case re-
quires ; the section confers no personal privilege. The privilege
would avail if the judgment-debtor were going direet from the
courd to his home. The section, moreover, contemplates that the

matter should be pending ; in this case the matter had been dis-
posed of.

No bard and fast rale as to the extent or dmamon of the
privilege can be laid down. With reference to the facts of the
present case, no case for the exercise of the priviiege has been

made out.

BangrJr and Touprarn, JJ.—This appeal arises out of pro-
ceodings relating to the execution of a decree. The facts are
briefly as follows. The respondent obtained an em parfe decree
against the appellants on the 8th of January,1909. The appellants
applied o the Court to set aside the ex parie decree and to rehear
the case. This matter came up for decision on the 27th of March
1909. The appellants, it appears, are residents of Bombay. The
guit was in the court of the Subordinate Judge of Benares,
Appavently for the purpose of looking after their case, the appel-
lants proceeded to Benares and there put up at a dak bungalow,
They attended the court on the 27th of March; the case was
heard and bheir application was dismissed. They left the cours,
reburned to the dak hungalow, and thence procceded to the
railway station. In the meantime the decree-holder had
applied for execution of the decres and for the arrest of his

judgment-debtors ; warrants were issued, and the appellants were

arrested when actually seated in the train. They had, it appears,
taken tickets for Allahabad, at least that is the ﬁndmg of the
court below on the evidence hefore .it. The appellants claimed
the privilege: granted by section 135 of Act No. V of 1908, They
pleaded that they were exempt from arvest on the ground that
they were returning from the court to- their home. -This plea was
disallowed by the lower court. Hence the present appéal.

A prehmma.ly objection was taken by the learned advocate
for the respondent that no appeal lies. He relies upon section
104, clause (&), of the Codé of Civil Procedure, 1908, and urges
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that though an order direcking the arrest or detention of any
person is a.ppe%.lable under that section, the clause specially
exempts the case waere such arrest or detention is in execution
of a decree, and sherefore no appeal lies. The reason of the
exception in this clause is obvious. An order for arrest and
detention made in execution of a decree is an order made under
section 47 of the Code, being an order for the execusion of the
decree. Such an order is a decres which is appealable uader sec-
tion 96 of the Code. It is obvious, therefore, thut the exception in
clause (k) is entered therein bevause provision is made elsewhere
for an appeal from an order of arrest in exaecution of a decree.
Seetion 101 only relates to appeals from ovders which do not
amount to a decree, We therefore overrule the preliminary
objection.

Cowing to the appeal itself, the learned advocate for the
appellants urges that his clisats are entitled fo the privilege
granted by section 135 of the Code, hecause they had come from
their home in Bombay to attend the tribunal in which their case
was pendiog, and that at the time of their arrest they were re-
turning home from sueh tribunal. He quotes the ruling In th~
macter of Swa Buz Sivuntharam (1). o that case a native
of Patna went to Mudras on the 24sh of Oclober, on account of
a suit pending in which he was the plaintuff, The case was
adjourned on the 27th of October for seven weeks. He remained
in Madras on account of the suit and was urrested on the 10th of
November. KE&NAN, J., held that under these circumstances
the defendant was witnin tae principle of privilege as a suitor
and discharged him from the arrest. In our opinion shis was too
great an extension of the scope of the privilege. The principle
on which it is founded is that freedom from the fear of ayrest
encourages willing attendance and taus tends to the advancement
of justice. In our opinion the decision of KERNiN, J., is not
one which would be warranted by the language of seciion 185, It
is difficult to conceive that in that case the plaintiff was either
going to,’attending, or returning from any tribunal at the time
of his arrest. That ruling also seemis to be inconsistent with the

{1) (1883) T, L. R., ¢ Mad., 817,
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decision of PHBAR, J., in the case of Wooma Chura Dhole v.
Tl (1). In that case a person having been®summoned to
Calcutia as a witness in a certain ease, reached Calcutta before
the case came on, and while there, he was arrested in execution
of a decree. At the bime of his arrvest he was, as a matter of
fact, actually returning from the court by a roundabout way
to his place of residence in Calcutta, having gone to the
court somewhat unnecessarily to find out ahout the case. It
was held that he did not come within the privilege., In the
pre-ent case the appellants had left the court and had returned
to the place where they were staying in Benares ; they had then
left that place and were actually on their way to Allababad,
which is not their home, In these circumstances we cannot hold
~ that they, at the time of arrest, were returning from a tribunal
within the meaning of section 135.. In this view the appeal
fails and we dismiss it with costs.

In view of the fact that the order of the lower court reject-
ing the appellants’ application to have the ex purie decree set
aside has been reversed by this Court on appeal and the case hag
been remanded for decision ou the merits after tuking evidence,
wh think the Jower court would exercise a wise diserstion if it
stayed exccution of the decree, pending the disposal of that appli=
cation,

Appeal dismissed,
(1) (1875) 14 B, L. B, App, 13,
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