INDIAN LAW REPORTS
Allababad  eries.

APPELLATE (JIVILn

Befors Sir John Stanlsy, Kuight, Ckisf Justice, and My. Justics Burkitt,
BALDEO PRASAD (Drrexpint) », UMAN SHANKAR (PrAINTIVE)
AND orEERS (DFFENDANTS),*

Aot No IV gf 1883 (Transfer of Property Act), section 101=Prior end eube

sequent morigagees—Purchase of mortgaged propsriy by prior martgayae«-

Sutt for sale by subseguent morigagee. :

Held that a prior mortgagee who had in the exercise of a right of pre-emp.
tion purchased the property mortgaged fo him had a right to be repaid the
money due in respect of his mortgage before & subsequent mortgages conld
bring such property to sale in exesution of & decree on the mortgage held by the
latter,
¢ Ix this case one Baldeo Prasad, the holder of a usufructuary
mortgage of the year 1891, in the exercise of a right of pre-emp-
tion purchased the mortgaged property, which had been sold by
the mortgagor in 1902." In 1905 one Uman Shankar the holder
of a subsequent simple mortgage of the 11th August 1902 brought
a suit for sale on his mortgage., Baldeo Prasad set up the defence
that Uman Shankar was bound to pay to him the amount secured
by his prior mortgage of 1891 before he could obtain a decree for
sale. This defence was accepted by the court of first instance
(Subordinate Judge of Farrukhabad), which gave the plaintiff a
decree subject to his repaying to Baldeo Prasad the amounb of
the mortgags of 1891. On appeal, however, the District Judge
modified the decree by removing this condition. Baldeo Prasad
appealed to the High Court,

Babu Jogindro Nath Chaudhri and Munshi GQulzeri Lal,

L

for the appellant. e

* Second Appeal No. 1069 of 1905, from a decres of H, W, Lyle, Distriet
Judge of Farrukhabad, dated the 8th Augusﬁ 1905, modifying s decree of Raj
Nath Prasad, Subordxnate Judge of Farlukha.b&d da;ted the 18th May, 1905,
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Babu Durgs Charan Banerji and Dr. Satish Chandra Bo-
werjs, for the redpondents,

StaniEY, C.J., and Burgrrt, J.——This appeal arises out of a
guit for sale on a mortyage of the 11th of August 1¥02 executed by
the defendant Debi 3in (o secureasum of Rs. 1,400. There was
a previous usufructuary mortgage of the year 1891 in existence ab
the date of this mortgage, by which a principal sum of Rs. 1,000
was secured in favour of the defendant Baldeo Prasad. On the
20th of October, 1902, the mortgagor Debi Din sold his equity of
redemption to one Girdhari Lal for a sum of Rs. 1,800, of which
amount Rs. 800 was paid in cash, and Rs. 1,000 was left in the
bands of Girdhari Lal to satisfy the mortgage debt of Baldeo
Prasad. Baldeo Prasad wasa co-sharer in the village, and as
such wag entitled to pre-empt this sale, and he sued for pre-emp-
tion and obtained a pre-emption decree. Upon pre-emption he
paid Rs. 800 to the vendor and retained Rs. 1,000, portion of the
purchase money, in satisfaction of his own prior mortgage of
1891, The plaintiff in the present litigation is the holder of the
second mortgage, and as such instituted the suit out of which this
appeal has arisen on the Srd of Jannary 1905 to recover his debt
by sale of the mortgaged property. The defendant Baldeo
Prasad set up the case that he is entitled (o hold up the mortyage
of 1891 as a shield against the plaintiff’s claim and that the
pleintiff cannot have a sale without paying the amount of the
earlier mortgage-debt, - The court of first instance in a ecarefully
written judgment decided in favour of the® defendant Baldeo
Prasad and held thab he was entitled to rely on the prior incum-
brance. On appeal, however, the learned District Judge has
taken a different view of the rights of the parties and held that
the puisne inenmbrancer is entitled to a sale of the property dise
charged from the prior mortgage. We are at a loss to underatand
the reasoning by which he-arrived at this conelusion. Section 101
of the Transfer of Pronerty Act, which only embodies the law
a8 it existad previonsly upon this subject, protects a purchaser,
as the pupchaser here, against the claims of puisne incumbrancers,
where, holding a prior mortgage, he has purchased the mortgaged
property. It provides that where the owner of a charge, or other
incumbrance on immovahle property, becomes absolutely entitled
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o thab property, the charge or incumbrance shs 11 be extinguished

waless he declares by express words or necessary Implication that -

it shall continue to subsist, or, as is the case before us, such conti-
nuance would be for his benefis, It was clearly for the benefit
of Baldeo Prasad when he became the absclute owner of the pro-
pernyb that his prior charge should be kept alive, and how the
lower appellate court came to hold that the property which he
purcha-ed could be sold at the instance of a puisne incumbrancer
without any regard to the earlier incumbrance we are ata loss
to understand. We think that the decision arrived at by the
learned Subordinate Judge upon. this question is entirely correct.
We therefore allow the appeal, set aside the decree of the District
Judge, and restore the decree of the court of first instance with
costs in all courts.
Appeal allowed.

Before Mr. Justive Banerji and Mr. Justice Tudball.
ABDESHIRIL FRAMJIL anp anorEsk (fUpeuMENT-DEBYORS) v. KALYAN
DAB (DEOREE-HOLDER).*

Oiwil Proceduré Code, (1908), sgetions 47, 96, 104 (), 135 {2)-—-1?.:revutiouof
decree—drrest-—Privilege of evemption from arrest under ¢tvil procoss
Adppeal.

Certain judgment-debiors, who had come from Bombay to Benares to look after
an application which they had made for the rehearing of a case decided against
them e» parfe, were arrested under a warrant taken out by the decree-holder in
oxecution of his deeree. At the time of their arrest the judgment-debtors were
geated in the train at the Benares railway station and had taken tickets for Alla.
habad. Held that the judgment-debtors were not exempted from srrest under
section 135 of the Code of Givil Procedure, 1908 ; also that the order for their
arrast was appealable as a decree under seotion 86 of the Code. In fhe maifer
of Siva Buw Swvuntharen (1) not approved. Wooma Churn Dhola v, Teil {2)
referred to,

Ix this case an ew parie decree was passed against the appell~
ants, who were residents of Bombay, by the Subordinate Judge of
Benares on the 8th of Jaanary, 1909. They applied to have it
seti agidse, and the application was heard on the 22nd of March
1909. They came up to Benares from Bombay for the purpose

* of this application, and having arrived on the evening cfthe 2186

* Hxecution First Appeal No. 96 of 1909, from a decres of Mauls Bakhsh,
Bubordinate Judge of Benares, dated the 29th of March 1904,

(1) (1881) I Lu B, 4 Mads 817,  (3) (1875) 14 B. L. B, App. 15,
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