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If the dedication was complete, it is clear that he could not revoke 1911

it and make another gift, We are of opinion that in the present ~H =
instance the first dedication was not valid. It was not a dedi- Lax
cation to any particular deity which was subsequently to be in- Anmviagmx
stalled in a temple. It was a dedication to the Thakurji in his Sl\z;;fi

thakurdwara without mentioning the Thakurji to whom the pro-
perty was dedicated. As we have already said, there was no
Thakurji and no thakurdwara, therefore the dedication was bad
on the ground of uncertainty. This case is distinguishable from
the case of Bhupati Nath Smrithitirtha v. Ram Lal Moitra (1),
Mohar Singh v. Het Singh (2) and Chatardhuj v. Chatarjit (3).
In all those cases the gift was in favour of the deity named in the
deed of dedication and it was held that although the image of the
) deity had not been installed and consecrated, the endowment was
nevertheless valid. We dismiss the appeal with costs.

Appeal dismissed.
Before The Hon'ble Mr. H, @, Richards, Chief Justice, and Mr, Justice Banerji. 1911
BHUP (Derexvint) v. RAM LAT (PrArNTirr).* June 20.

Aet (Loeal) No. II of 1901 ((Agra Tenamncy Act ), sections 95, 167—Civil and Revenue .
Courts—Jurisdiction—Dispute belween 1ival claimants o o tenancy.

Beotion 95 of the Tenancy Act was not intended to apply to the case of
disputes between rival claimants to & tenancy, It was intended to apply to
questiong arising between the landlord on the onae side and the tenant on the
other. Primé facie the Civil Court is the proper court to try all questions, and
itis only when guits are expressly excluded from its cognizance that its jurisdic.
tion is ousted. Kali Charan. v, Musammat Utmi {4) referred to,

TH1s was an appeal under section 10 of the Letters Patent
from a judgement of KaramMat Husarx, J.

The facts of the case are stated in the judgement under
appeal, which was as follows 1 :

¢ The admitted facts of the case are, that Mawashi was an oocupanoy tenant
and that on his death the names of his widow, Musammat Barupi, and Bhupan,
alleged to be the'adopted son of Mawashi, were entered as occupancy ténants.
Ram Yal applied that his name be entered as the occupa,ﬁoy tenant for he was
the adopted son of Mawashi. ®he zamindar was made a party to this application
aad opposed it, The Court of Revenue camo to the conclusion that Bhupan was

* Appeal No, 27 of 1911 ‘ander seotion 10 of the Teliers Patent,

. o .
(1) (1909) I L. B 87 Caloy 128, (3) (1910) L. L. R, 83 All, 253,
(2) (1910) T, L. R, 32 AlL, 337, {#) (1910) 7 A, L. 7., 668,
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the adopted son of Mawashi and that ho was in possession of the holding, On
these findings it rejected Ram Lal's application. Ram TLal thon instituted the
suib which has given rise to this appeal, on the allegation thab ho was the adopted..
gon of Mawashi, and that ho had been in joint cultivation of the holding  with
Mawashi until his death. o sought two reliefs i—(1) thab it might be declared
that he was in lawful possession, as the heir of Mawashi, over his ocoeupanoy
holding, and (2) that in consequence of the Revenuo Court’s order the plaintift be
Theld to be oub of possession and possession might ba awarded to him, The suit
was resisted by Bhupan, who alleged that he and not tho plaintiff was the adopted
son of Mawashi ; that he was in possession a8 tho heir of Mawashi, and thab the
suib was nob cognizable by & Civil Court.

wThe court of first instance held that the suit was coguizablo by & Civil
Court, but dismissed 1 on the ground that the plaintifi was not the adopted son.
of Mawashi. The plaintiff appealed to the lower appellate court, and the last
plea in the memorandum of appeal was that the plaintiff was tho nearest male
collateral of the deceased ; was joint with the decensed, and was, thorefors, undor
the Tenancy Act, entitled to succced Mawashi. The lower nppellate court in
substance found that the defendant was not the adopted son of Mawashi, thab
the plaintif, theugh not the adopted son. of Mawashi, was his noarest collateral,
and had been in possession of the occupancy holding with Mawashi up to the
time of the laller's death. On these findings, tho lower appellate courb roversed
the decree of the court of first instance and give the plaintiff & deoroa for possog-
gion ag & tenant without declaring the clags of his tonancy, Tho dofondant has
preferred the second appeal to this court, and it is argued by his learned coungel
that the lower appellate court was wrong in granbing the plaintifi a decreo for
possession ag a tenant without specifying the class of the tomancy. In support
of this contention reliance is placed upon Dori Lul v, Sardar Singh (1),

«In this case the dispute is between two rival claimants of succossion to an
occupanoy tenant and the right of the zamindar is in no way in question, Such
8 case, bherefore, in my opinion, is within the oxclusive jurisdiction of a Civil
Court, and seotion. 958 of the Tenancy Act, or section 167 of the samne has no
application to the case hefore me. Seotion 95 of the Tenancy Aot deals with
questions which arise between » landbolder and his tenant, and hag nothing to
.do with s dispute between two persons, each of whom olaims to be the heir of
an ccoupancy tenant, Section 167 does in no way oust tho juvisdiction of tha

Civil Court, when the dispute is between two persons as fo their right to suoggéd

to an occupancy holding, That being so, the ruling xolied on by tho learned

coungel ha.? mf application, The remarks of the lowor appollate court towards
i e e ot Qo o s e o o
o st conts oo ent.x;n oﬁh is ¢ z?ss,. lrn my 0}3!11‘1011, mean that the
against the defendan;a who o the Pl ~to possession of the hol('ling
was & trespassor. It did not ostablish any relation

- between him and the zamindar, Tho result ] %
2 . is that the appeal ini ig i
missed with epsts,’? Ppest il and * e

(1) (1908) 5 A L 3, 514,
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Mr. Nihal Chand, for the appellants :—

No civil suit is maintainable. Section 95 of the Agra Ten-
ancy Act read with section 167, barred the suit, The landlord
is always a necessary party to suits of this kind and he had not
been impleaded. The judgement of the Revenue Court, to which
the plaintiff had at first gone and where his suit had been rejected
operates res judicats. He relied on Sheo Nurain v. Parmeshar
Rai (1), 4judhia Rai v. Parmeshar Rui (2), Subrani v.
Bhagwan Khan (8), Niadar v. Barw Mul (4), Dori Lal v.
Sardar Singh (5).

Dr. Tej Bahadur Suprw, for the respondents, was not called’

upon.

RicaarDs, C. J., and BANERJY, J.:-~This appeal arises out of
‘a suit instituted in the Civil Court for a declaration of the plain-
tiff’s title to a certain occupancy holding or in the alternative
for possession. The plaintiff’s title was based upon his being the
adopted son of one Mawashi, who admittedly was, prior to his
death, the ocoupancy tenant. The defendant was a rival claim-
ant to the tenancy. He also claimed to be the adopted son of
Mawashi. The court of first instance dismissed the suit holding
that the plaintiff had not made out his adoption. The court of
first appeal agreed with the finding of the court of first instance
that the plaintiff had not made out the adoption, butit found that
the plaintiff was a collateral relative who had been joint in the
cultivation of the holding, that he had been in possession, and
that therefore his title was superior to that of the defendant, and
it gave a decres for possession against the defendant, whom it
held not to be the adopted son of Mawashi. On second appeal to
a Judge of this Court the decision of the Court of first appeal was
confirmed, The present appeal has been instituted under the
Letters Patent. Tt appears that prior to the institution of the
present suib an’ application in the Revenue Court was made by
the plaintiff for mutation of names. In the course of those pro-
ceedings the very same question of adoption was raised and con-
sidered, with the resuls t;hat the pl&lnhﬁ' was unsuccessful, The

{1y (1895) L' L. R, 18 AlL, 270 ¥ (8) (1896) L L. R, 19 All, 101,

18 All, §40. == (4} (1902) 1. L. R, 34 AlL, 16,
(2) (1895) L. . R'()(gos) o L(}.( ».)
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argument which has been addressed to us was chiefly one based
upon the contention that having regard fto the provisions of
sections 93 and 167 of the Agra Tenancy Act tho suib was not’
maintainable in the Civil Court. Scction 95 provides that at
any time during the continuance of a tenaucy either the Lamd-
Lolder or the tenant may sue for a declarabion as to any of the
matbers specified in the section. Clause (@) is the name and
description of the tenant of the holding. Seetion 167 provides
that no Civil Court shall take cognizance of any suit or applica-
tion of the nature specified in the fourth schedule.  Amongst the
suits and applications spocificd inschedule IV are procecedings
under section 95. It is argued on Dbehalf of the appellant that
the plaintift’s proper and only course was an applicabion or suib
in the Revenue Court for a declavation as to the name and dess
eription of the tenant. b is further argued that the procecdings

that took place in the Revenue Cowrt were proccedings of this
very nature. In our opinion section 93 was not intonded to

apply to the case of dispubes between rival claimants to a tenancy.
Tt was intended to apply to questions arising between the land-
lord on the one side and the tenant on the other. Primd fircie

the Civil Court is the proper court to try all questions, and it is
only when suits are expressly exeluded from. its cognizance thab
its jurisdiction is ousted. It eertainly does not appear to us that
the provisions of section 95 eoupled with the provisions of section
167 exclude the jurisdietion of a Civil Court in quoestions hotween
rival claimants to tenancies, The very words of the section
itself in which it says the * landlord or tenant” may sue, scems
to demonstrate thab the intention of the section was to provide a
tribunal for questions arising hetween a landlord and tenant.

Tha section does not provide for possession, it only provides for a
declaration ; this also goes to show that the section eontemplated
the case of a landlord and a tenant and an existiﬁg tenancy. A

number of cases have been cited by the Jearned counsol on bohalf

of the appellant. Many of these easos were decided on tho con-

si';puction of the provisions of Aet No. XTI of 1881, The provi-

sions of that Act are by no.means the same as the provisidns of
the present Tenancy Act. Praciically -the ‘same question
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arose in the case of Kali Charan v. Musammat Utmi
(1) In a quite recent case, namely, F. A. No. 164 of
1910, the same question in prineiple arose and was decided by
one of us and Mr. Justice TupBarrn. The only other question
which was urged in the appeal was that the zamindar was a
necessary party to the suit inasmuch as if the ocecupancy tenant
had died leaving no heirs, as defined by section 22 of the Tenancy
Act, the tenancy would be extinguished for the benefit of the
zamindar., In our opinion there is no foree whatever in this
contention. It would be quite wrong that the zamindar should be
brought into a dispute between rival elaimants to a tenancy with
which he had nothing to do. The zamindar is, of course, not
bound by any decree which might result in litigation between two
rival cliamants. In our opinion the decision of ocur learned
brother was quite correct, and we dismiss the appeal with costs,

Appeal dismissed,

FULL BENCH.

Before The Hon'ble My, H. G. Richards, Chief Justice, Mr. Justice Siy George
Know, Mr, Justice Banerji, Mr. Justice Karamat Husain, Mr. Justice Tudn
ball, Mr. Justice Chamisr and Mr, Justice Piggott,

DURGA PRABAD iwp orames (Poarntterg) v, HAZARI BINGH
(DBFENDANT) &

Aot ¢ Local ) No. LT of 1901 (Agra Tenaney Act), section 201-—Evidenog-Pre-
sumption—Record of plaints ﬁ”s name as co-sharer—Aot No, I of 1872 (Indian
Bvidence Aot ), section 4,

" Held by RioEazpg, 0, J., Karamar Hosatx, TupsiLn, Ozamime and Pragorr,
J3., (Exox, J., dissenting), that in a suit instituted under the provisions of chapter
XTI of the Agra Tenancy Act, 1901, where the plaintiff is recorded as having pro-
prietary title entitling him to institute the snit, the Revenuno Court is not compe-
tent to go behind the record, receive evidence and itself try the question of proe
prietary title, Bechan Singh v. Karan Singh (J) followed, Waris 4li Khan v,
Parsotom Naragp (8) overruled.

Ta1s was a suit brought under the provisions of chapter XI of

the Agra Tenancy Act,4901, by recorded co-sharers for profits.

Second Avpeal No, 902 of 1910 from a decree of B. M, N anavutty, Addi-
tlona.l Juv..ge ol Bareilly, dated the 80th of April, 1910, reversing a decree of Raghu-
spath Prasad, Assistant Oollebtor, first class, of Pilil: hxt dated the zgth of Septem-
ber 1909.

1) (1910) 7 Ay T 7, 608.  (2) (1908) L L. R., 30BALL 4,
) 919 (3) (1910) 1. L% , B2 AlL, 487,
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