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therefore, obtain from the court below a finding on the following
issue, which we refer to that court under the provisions of order
XL, rule-25, of the Code of Civil Procedure :—

Was the amount secured by the mortgage of the 5th of August,
1905, or any part thereof, paid by the defendant to the plaintiff?

The court will take such additional evidence relevant to the
above issue as may be tendered by the parties. On receipt of the
finding ten days will bs allowed for, filing objections,

Issue referred,.

FOLL BENCH.

Before The How'ble Mr. H. . Richards, Chief Justice, Mr, Justice
' Banerji and Mr. Justice Chamier.

MUHAMMAD MUZAMIL-ULLAH KHAN (Dmrexpinz) o, MITHU LAL
A¥D anoTHER (Praryeress) aNp CHOKHEY SINGH 4xD oTRERS (DEFENDANTS).*
Hindw taw—~dJoint family property-—Mortgags by father alone— Subse quent sals

by Father toa third party—Suit by mortgagees for sale—Competonoe of

purchaser to rely on invalidity of the mortgage,

The head of a joint Hindu family mortgaged in 1886 property belonging to
the joint family, but neither for legal necessity nor to pay an antecedent debt. In
1888 the mortgagor sold the same property to a third person, The purchaser
remained. in’ possession for more than twelve years, when the mortgagees
instituted a suib for sale on their mortgage.

. Held by Ricmarps, U, J., and Banersr, J., that in view of the fact that the
purchaser had aoquired & title to the property by adverse possession as againgt
all the mambors of the family, it was open to him, notwithstanding that his
mle was originally acquired from the mortgagor alone, to set up ag & defenoe the
‘ invalidity of the mortgage.
Per (mamieg, J., according to ‘the ruling of the majority of the Full Bench
in: Chandredeo v, Mate Prasad (1) the mortgage made by the father alone was
' im‘id, and, this being so, it was op n to the purchaser, who was in possession of
tho property, to rely upon ity invalidity, whatever the weakness of his own.title
m1ght be.
. Chandradeo v. Mata Prasa,d (1), Balgoamrl Das v. Narain Lal (2), Bm'jba;si
Lal v. Gopal Das (8), Kuli Shankar v. Nawab Singh (4) and Bhagirathi
Mise v. Sheobhils {5) referred to, S

# "connd Appeal No. T12 of 1910 from a decree of D. R Liyle, Digtriot
Judge of Aligarh, dated tho 30bh of May, 1910, reversing a deeree of Jagab
\T(uam, A(ldmoua,l Subordinaje J uvlge cf Aligarh, dn,trd the 2nd of March, 1910,

(1)(1908) I I, R., 81 AIL, 176,  {3) Weckly Notes, 1908, p. 200.
(2) (1898) L. Re 13AL, 339  (4)(1909) I L. R., 81 AlL, 507.
"(6) (1698) I. T. R.,'20 All, 825,
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Tr1s appeal, coming first before STANLEY, C. J,, and
GRIFFIN, J., was sent, by order of the Chief Justice, to a Bench
of three Judges. The facts of the case appear from the following
order, as well as from the judgements of the Full Bench.

t The question raised in this appeal is of guch importance as to juslify us in
yecommending that the appeal be laid before & Targer Benoch, Proporty in two
villages Kamrahwa and Abhaipur was hypothecated by an instrument of the
91st of July, 1886, by one Padam Singh in favour of the plaintifls respondoents,
Toala Mibhu Lol and Lala Hulas Bai, Padam Singh is dead, and his sons and
grandsons are in possession and cnjoyment of tho village of Abkaipur, Tha
other village, Kamrahwa, was purchased by the defendant appellant from Padam
Singh in the year 1888, The plaintiffs instituted the suit out of which this
appeal bag avisen to enforco payment of their mortgage, and among the defences
get up by the defendants, first party, was the plea that the bond was not ezeou-
ted for legal necessity. The court of firsh instance Lold that no legal necessity for
the mortgage was proved and dismigsed the plaintiffs’ suit in tofo. The plaintifis -
appealed, but in the course of the appeal they gave up their claim against Abhaipur
and pressed their claim agains} the village of Kamrahwa only. Tho lower appellato
court held thab the question of legal necessity did not arise so far as regards the
property in Kamrahwa and gave a deoren to the plaintifis to bo realized out of the
properby in Kamrahwa. From this dearce the prosent appeal hag beoun preforred.
Tho principal grounds of appeal being (1) that the court below was in ervor in
holding that the ples of want of legal necossity was not open to the appollant ;
(2) that the court bolow having found that there was no legal neoessity, it shouléz
not have passed a deoves without a finding on the question of logal necessity ;
(8) tha} Kamrahwa and Abhaipur having boen both mortgaged to geouro t}.u;
plaintifis® debt, it was not open to the plaintiffs to give up their claim against one
of the villages and so throw the entire burden on the village puvohased by the
appollant alone, An issue; wae referred by this Court to the lower a,jgpol]ate

court as to the existence of Jegal necessity for the loan, The finding on that
issue is in the negative. It appeard to us thal an important question is involved
in this appeal, that is, whether o transferee from the head of & Hindu famil

who had previously morigaged joint fawmily property without legal necessit y
gtands in a better position than hig transferor, and can set up the case that g
prior @ortgage of the property transferred to him was made without lo 5;
necessity. We accordingly refer the mafter to the Chief Justice with the S

commendatfon that the appeal be laid before a larger Bench,” ©

Mr. 4. B. Ryves (with him The Hon'ble Naw
4 : ab Muhammad
Abd;)d ﬂ'l; y@dk and Maulvi Muhammad Ishag), for the a.ppellaxcit
- Dr. Satish Chandra Bamerji (with him Munshi ; Lal)
for the respondents. 7 o tenali Gulsars L)
Ricaarps, C, J—This.appeal arises out i
. of a suit to enf
mortgage, dated the 21st of July, 1886, The morb?;a;ge com:):‘::eg
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property in a village called Kamrahwa and also in & village
called Abhaipur Rampur. The mortgage was made by one
Padam Singh, who was a member of a joint Hindu family. In
the year 1888, the same Padam Singh sold the village of Kam-
rahwa to the defendant appellant. Padam Singh is long since
dead. Hissons and grandsons ave in possession of the village
of Abhaipur, while the defendants have ever since the sale of
Kamrahwa been in possession of the same. When the suit was
instituted, the plaintifts sought to sell both villages; but, it having
been found that there was no legal necessity for the mortgage,
the plaintiffs abandoned their elaim against Abhaipur and sought
to realize the amount of their mortgage entirely out of the
village of Kamrahwa., The court of first instance dismissed the
‘suit. The lower appellate court decreed the suit against the
village of Kamrahwa. It has to be admitted, having regard to
the authorities, that Padam Singh, as a member of the joint
Hindu family and in the absence of necessity, was incompetent
to make the mortgage of the 21st of July, 1886, in favour of the
plaintiffs. It is, however, contended on behalf of the plaintiffs
that the defendants’ title has the same flaw, and that they ought
not to be allowed to set up the fact vhat Padam Singh was
incapable of making the mortgage. It seems to me that the
point is concluded by authority. In the case of Balgobind Das
v, Narain Lal (1) the facts were in principle very similar. A
gon, who, just as in the present case, was a member of a joinb
Hindu family, mortgaged his unleldeJ. interest. Subsequently
simple money decrees were obtained against him, His interest
was put up for sale on foot of these mmple money decrees and
purcha.sed by the father, It was held in a suit to enforce the
mortgage that the father was entitled to set up the defence that
the mortgage was invalid, notwithstanding thab he himself was

the purchaserat the auction sale of the son’s interest. Af page -

351 of the report their Lordships say :— In the present case the
interest has passed to Naunidh (the father) not by survivorship
but by purchases ab sales in execubion of decrees Although
it is not the same interest as he would acquire by sarvivor-
ship, it is sufficient to entitle him to set up the invalidity of

(1) (1893) L L. R., 35 AlL, 839,
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the mortgage deed”’” It must be romembered in considering
the present case that, although originally the defendants acquired
their estate by virtue of a deed of sale from Padam Singh, they
have long since by limitation acquired title not only against
Padam Singh bub against the rest of the joint family. In other
words the defendants now represent not only the interest of
Padam Singh in the village of Kamrahwa but also the inferests
of the rest of the joint family. The casc is in principle just the
same as if the sale to the defendants had not been by Padam
Singh alone but by the whole joint family, See Brijbusi Lal
v. Gopal Das (1), I would allow the appeal.

Bawgrit, J—This appeal arises in o suib brought by the
plaintiffs respondents for sale upon a mortgage cxecuted in
1886 by Padam Singh, deceased, in respect of sharesin two
villages, namely, Kamrahwa and Abbaipur Rampur., The
village Kamrahwa was sold by him to the defendant appollant

'in 1888. The defendants to the suit were the son and grandsons

of Padam Singh and the subsequent transferce of Kamrahwa,
The son and grandsons of Padam Singh contended thatb the
mortgage was not made for family neccssity. The court of firgg
instance found that there was no necessity for the mortgage of
the family property and totally dismissed the suit. The plaintifts
appealed, but in the lower appellate court thoy abandoned their
claim in respect of the village Abhaipur Rampur and pressed it
in respect of the village Kamrahwa only. The loarned Judge
beld that so far as that property was concerned the question of
legal nozessity did nob arise, and accordingly passed a deereo for
sale of the village Kamrahwa. Trom this deeroe the present
appeal was preferred. It has been found by the lower appallato
court on an issue referred to it that there was no family necessity
for the loan. The question we have to determine is whothor if
is open to the transferee from the mortgagor to quostion the
validity of the mortgage on the ground that it was not mado fox
family necessity. .
In view of the authorities and of thio circumstances of this
‘case the question should, T think, be answored in the aflirmative,
It was held by a majority of the Full Berch in Ohandradea

(1) Weekly Notes, 1908, p, 200,
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Singh v. Mate Prasad (1) that the father in a joint Hindu
~family governed by the Mitakshara law cannot execute a mort-
gage of the joint family property except for family necessity or
to meet an antecedent debt, and the mortgage is invalid even in
respect of the father’s share in the family property. See also
Kali Shankar v. Nawab Sirgh (2). In Balgobind Das v.
Narain Lol (3) their Lordships of the Privy Council held that
the mortgage by & co-parcener in joint family property of his
undivided share without the consent of his co-sharersis invalid
and that the invalidity of the mortgage could beset up by the
purchaser ab auction of the mortgagor's interests. Following
this ruling; it was held in Bhagiraihi Misr v. Sheobhik (4) thab
~a purchaser from ome co-sharer in joint family property was
‘entitled to contest the validity of the mortgage made by anothor
co-sharer of his undivided share. In Brijbusi Lal v. Gopal
Das (5) a mortgage was made by a member of a joint family of
a portion of the family property. It was found that the mort-
gage was not made for the benefit of the family, and that it was
made without the consent of the co-parceners. It was held that
a purchaser from the co-parcenary body was not precluded from
questioning the "validity of the mortgage. 'This decision was
upheld in appeal under the Letters Patent (L. P. A. No. 74 of
1908, decided on the 26th March, 1909). ' These cases are anthori-
ties for the proposition that a transferee of joint family property
is entitled to contest the validity of a transfer made by one of
the members of the family., In the present case it has heen
found that the mortgage made by Padam Singh was not made for
family necessity, that his son did not assent to it and that it
ig invalid as against his son and grandsons. No question
arises in this case as to whether the mortgage by Padam Singh
was void or voidable, inasmuch as it was not a mortgage of his
undivided share of the family property, It,being a mortgage
without family necessity,is invalid according to the ruling of the
Tull Bench in Chandradeo Singh v. Mata Prosad, referred to
above. Tu view of tho authoritics mentioned above, it is open to
a transferee of the property to question the validity of such a
(1) (1909) ; I, E, 31, Al 176.  (3) (1893) L L, R., 15 All, 889,

909) I L. B, 81 AlL, 50T, ' (4),(1898)L, L. R, 20 AlLL, 835,
(2) (l 0 ) L . -! (5) Weekly Notes' 1&08, P 200y ’ ’

1911

MumpiMMAD
Moz aMin-
vInAE KEAN
2,
Mrreu Lisn,
Bamerjl, J,



1911

MUTAMMAD
MuzaMIL-
vLtAE KHAN

v,
Mrray LAL,

788 THEE INDIAN LAW REPORTS, [vor. XxXIIL

mortgage. We have now to consider whether a transferee from
the mortgagor himself can do so. Ouvdinarily beeannot. A
mortgagor cannot be allowed to question the validity of his own
mortgage and thereby derogate from his own grant. A transferec
from him who standsin his shoes has no higher right. In the
present case, however, the appellant must be deemed to' be a
transferee not only from Padam Singh but from the whole of the
joini family. The transfer to him was made more than twelve
years ago and he has heen allowed to remain in possession. Tt
must, therefore, be presumed that the sale to him was for family
necessity and with the assent of the other members. It is,
therefore, a valid sale, and the appellant represents the other
members of the family also. As such, he can set up the invalidity
of the plaintif’s mortgage and is not estopped from doing so.
For the above reasons I agree in allowing the appeal.

Cuamisr, J.—The plaintiffs in the suit out of which this
appeal arises having abandoned their claim agaiust the village
Abhaipur Rampur, the facts may be stated thus :—

Padam Singh, who with his son and grandson constituted a
joint Hinda family, mortgaged a village called Kamrshwa
belonging to the family to the plaintiffs, Two yecarslater he
sold the village to the defendant appellant. In the present suit
the plaintiffs seek to enforce the mortgage against the village.
The defendant appellant pleads that the mortgage is invalid as
it was not made for family necessity, On an issue remitted to
the lower appellate court, it has been found that there was no
family necessity for the mortgage. The question for decision is,
_whether it is open to the defendant appellant to challenge the

validity of the mortgage on the ground stated. Noue of the
cases cited seems to me to be exactly in point. Tu Balgobind v.
Narain Lal (1) a son in a joint family mortgaged his share in
the family property. Subsequently the son’s intorest in the
property was put up for sale in oxecution of & money decree
obtained against him and was purchased by the father, the only
other member of the joint family. It wasfound that the Father
had no notice of the mortgage at the time of his purchase. Their
Lordships of the Privy Coudcil held that the interest acquired

(1) (1609) L. L, R, 15 A1, 539,
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by the father was sufficient to enable him to set up the invalidity
of the mortgage. There is a clear distinction between that case
and the one before us. There the father who challenged the
mortgage had acquired the rights of the only other member of
the family by a purchase which was open to no objection, for it
is settled law that the undivided interest of a member of a joing
family in the family property can be sold, and the purchaser can,
if necessary, work out his rights by partition. Mozreover, the
father had no notice of the mortgage. In the present case the
question whether the defendant appellant had notice of the mort-
gage ab the date of his purchase, has not been gone into, but,
apart from that, it isto be noticed that he claims under a transfer
which seems to be invalid for the same reason that the mortgage
" to the plaintiff is invalid.

The case of Brijbasi Lal v. Gopal Das (1) is also dis-
tinguishable, for the person who set up the invalidity of the
mortgage in that case was a person who had acquired title by
means of a transfer made by all the members of the family. He
was in as good a position as the father in the case of Balgubind
v. Narain Lal. In the case of Bhagirathi Misrv. Sheobhik
(2) the plaintiff claimed title under a sale of family property
made by a father in a joint family and under a purchase at
auction made in execution of a decree passed on a mortgage
made by the father.. The defendant claimed under a mortgage
of the property made by the son, the only other member of the
joint family, It seems to have been assumed that the sale and
mortgage made by the father were good. If that assumption
was correct, the plaintiff was no doubt entitled {0 a declaration
that the mortgage made by the son was invalid,

In the first and second cases, and in the third also,if the
assumption made was correct, the persons-who set up the
invalidity of the mortgage claimed the property under a valid
transfer, To use the words of their Lordships of the Privy
Council, they had acquirkd an interest in the property sufficient
to enable them to challenge the mortgage. If the mortgages in
question in these cases were absolutely void, there was no
necessity to gonsider whether the fersons who challenged them

. {1) Weekly Notes, 1908, p. 200,  (2) (1896) L L, B, 20 AlL, 325,
h ‘

1911

MUgAMMAD
MUZAMIL-
vonaw KmiN
o,

fMITHU. Laxn,
Chamier, J.



191
—e
MUumAMMAD
MuzaMiz-
ounAr Koaw
v

me' Lian.,
Chamier, J.

790 THE INDIAN LAW REPORTS, [vor. xxXIIT.

and who were in possession of the property had acquired a
sufficient interest or not. A person in possession of property
can always resist a claim against the property on the ground-
that no right or title has passed to the claimant or that an
assignment to the claimanb was made to defraud the person in
possession or was illegal or void or opposed to public policy,
but where an assignment is sufficient in law to pass title to the
claimant and is only voidable at the instance of a third party,
the person in possession cannot, as a rule, challenge the validity
of the assignment wunless a trial of its validity is necessary for
his protection against the claim of another person. If the
mortgage to the plaintiffs in the present case was not void
altogether, but only voidable at the instance of the son and
grandsons, it seems o me extremely doubtful whether the defend- |
ant appellant, claiming under asale by the fathor alone, which was
apparently in itself voidable, if not void, can sebup the invalidity
of the mortgage. The languago used by their Lordships of the
Privy Couneil in“the case of Bulgobind v. Narwin Lal, saggosts
that in their opinion the mortgage by the son was voidable only
and not absolutely void. In that view it secms to me doubtful
whether the defendant appellant who claims under the father
alone is entitled to set up the invalidity of the mortgage. Mo
may possibly be regarded as oceupying a sironger position than
that of a transferce from the father alone because hehas held
possession of the property adversely to the whole family since
1888, I need not consider this point, for I feel bound to hold
that the appeal should be allowed on another ground, The
majority of the Full Bench in the case of Chandradeo Singh v.
Mate Prasad (1) seem to have held that a father in a joint
‘Hindu family governed by the Mitakshara caunot exceuto s
maortgage of the joint family property excopt for family necessity
or to mest an antecedent dobt, and that the mortgage is in any
other eircumstances invalid even in rospect of the fathor’s share:
I prefer the opinion of the minority dn that case. The quos-
tion i, I understand, being taken up to tho Privy Couneil in
another case. Meanwhile wo are Lound by the opinion of the
majority, and in accordance. therewith I feel hound to hold that
(1) (1909) T, Iu R, 81 4lL, 176, «
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the mortgage to the plaintiffs conferred no title upon them. 1911
If that is so, it follows that the defendant appellant is entitled T~
“Tto-resist the plaintiffs’ suit on the groundithat the mortgage is  Muzsm-

invalid, For this reason I agree with the order proposed by the ULLAB;,_Kgm

learned Chief Justice. Mreay Lic.
By tue Courr.—The order of the Courtis that the appeal

is allowed, the decree of the lower appellate courb is set aside,

and the decree of the court of first instance restored with costs.

Appeal allowed.

REVISIONATL CIVIL.

1911
June 19.

Bofore My, Justice Sir George Knox and Mr, Justice Karamat Husaif,
MUAZZAM ALL SHAH AxD ANOTHER (JUDGEMENT-DRBTORS) 2, CHUNNI LAL
{DBORER-HOLDER),*

Act (Local) No. I1T of 1899 (Court of Wardst Act), sections 16, 19 and 49—Decree
on contract made while a debtor was ward of Court—Collector not made a
party —Bzecution of decpea.

C obtained a decrec for money against M based upon a conteact entered
into by the laiter after ho had become a ward of the Court of Wards, In
execution of the decree certain movable property belonging to M was attached,
Upon objection taken that a certificate thab the claim was notified under sestion
16 of the Court of Wards Act, 1899, shotlld be obtained from the Collector, #eld,
that the decree was bad, inasmuch as the suit and proceedings in execution wers a
fraud upon the court, and that as soon as it was brought to the notics of the cours
that the judgement-debtor was a ward of court, the court should have of its own
motion then and there made the Collestor a party and waited for such defence ag
the Collector might put forward,

Ix this case a decree for money was passed against the defend-
ant in a suit on a confract entered into when he was a ward of
Court. In execution of decree an objection was raised to the
effect that under section 19 of the Court of Wards Act, 1899, the
decree-holder should apply for a certificate that the claim was
notified under section 16. The court below (Munsif of Meerut)
overruled the objection and directed that execution should pro-

cesd.
The judgement-debfor applied in revision to the High Court.
Mr. A. E. Ryves and Mr. W. Wallach, for the applicants.
Mr. M. L. Agarwala, for the opposite party. :

* Ciyil Revision No. 13 of 1910,
108



