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therefore^ obtain from tlie courfc below a finding o n  tke following 
issuê  which we refer to that court under the provisions of order 
3GLIj rule-25, of the Code of Civil Procedure

Was the amount secured by the mortgage of the 5th of August, 
1905, or any part thereof, paid by the defendant to the plaintiff?

The court will take such additional evidence relevant to the 
above issue as may be tendered by the parties. On receipt of the 
finding ten days will be allowed for.filing objections.

Issue referred.

F0LL BENCH.

Sefor& Tha JSon^bh Mr. SC. &. Michards, Chief Justice, Mr, Justice 
JBmerji and Mr. JusUo& Ohamier.

.MUHAMMAD MUZAMIL-ULLAH KHAN (Demtoani) ». MITHU LAL 
AND AHOTHBE (PliAIOTlE’JS’S) AHD GHOKHEY SINGH A,KD OTHKBS 
S3>ndu, law-—Joint family property—Mortgage hy father alone—B'uhs&guefit sale 

iy  father to a third party—Smt hy mortgagees for sale—Competenae of 
purchaser to rely on inmliiity of the mortgage.
The B,eaa of a joint Hindu family morfcgaged in 1886 property T̂ elonging to 

tie joint family, but neither for legal necessity nor to pay an anteoadeat deht. la 
1888 the mortgagor sold the same property to a third person. The purohasec 
remained in posseasion for more than twelve years, when the mortgagees 
instituted a suit for sale on their mortgage.
. • Eeld hy Biohaem, 0. J., and BANSBjr, J., that in view of the fact tfcat the 
purchaser had aog;uii?Qd a title to the property by adverse possession as against 

all the mambora o£ the family, it was open to him, notwithstanding that Ma 
title was originally acquired from the ̂ mortgagor alone, to set up as a defence the 
invalidity of the mortgage,

Pdr OsAUxm, I., aooording to ‘̂ he rilling of the majority of the I'uU Bench 
in Ohcmdmieo v. Mata Prasad (1) the mortgage made by tJie father alone was 
void, and, this being so, it was op n to the purchaser, who was in possession of 
the property, to rely upon its invalidity, whatever the weakness of his own title 
might be,

\ Ohafidradeo v. Mata Prasad (1), BalgoUnd Bas v. Narain Lai (2),, Brijhasi 
Lai V. G-opal D.'ii; (;■?), Kali Shan/sar v. Nawab Singh [4>) m d ShagiratM 
Misr V. BhedbUie (5) referred to.

* Second Appeal No. 712 of 1910 from a docree of D. E. Lyle, Distriofe 
Judge of Alisath, dated the 30th oC May, 1910, reverrfing a dccreo of Jagat 
Nii.raLn,'Additioaal Subordinate Judge of Aligdrii, dated the 2nd of March, 1910,

B aho ean
Upadhya

V.
UllAMQlR,

1911

1911
June IT.

<1) (1909) L Ix. B., 81 All, 176, (3) Wpoldy Notes, 19C3, p. 200.
(2) (1893) !,<£,. R., 15,AU., 3̂ 9 (i)J1909)I. L. E., 31 AIL, 507.
• * "(5) (1898) I. L. B., 20 AU„ 326,
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1911 T h i b  a p p e a l , c o m in g  f i r s t  b e lo r e  S t a n l e y ,  C .  J . ,  a n d  

G e t p p I u ,  J . ,  w a s  s e n t ,  b y  o r d e r  o f  th o  C h ie f  J u s t i c e ,  to  a  B e n c K  

Of th re e  J u d g e s .  T h e  f a c ts  o f  th e  c a s e  a p p e a r  f r o m  th e  f o l lo w in g  
K H iS ju d g e m e n ts  o f  t h e  M l  B e n c h .  ^

Miihu likU <c Tiia questioa raised m this appeal is of stioli ixixportance as to justify us m
lecommeading that tha appeal be laid befote a larger Beiioh. Property in two
v i l l a g e s  Kamrahwa and AbbaipTO>'?as bypotW od by an imtniment of the
aistofMy, 1886, by o n e  P a d a m  Singb in favora of the pMatifls rospondoBtB, 
LalaMitlm Lai and Lala Hulas Eai. Padam Singh is dead, and Ma Bons and 
scaBdsoaa are in possession and enjoyment of tho villaga of Abfcaipur. The 
other village, Kamrahwa, ms purchased by the defendant appellant from Padam 
Singh in the year 1888. The plaintiffs instituted the suit out of which this 
appeal has arisen to enforce payment of their mortgage, and among the defences 
set up by the defendants, first party, was the ploa that the bond was not execu
ted for legal necessity. The court of first instance hold that no legal necessity for 
t&e mortgage was proved and dismissed the plaintiffs’ suit in toto. The plaintiffs - 
appealed, but in the course of the appeal they gave up their claim against Abhaipuj; 
and pressed their claim against the village of Kamrahwa only. Tho lower appellato 
court held that the question of legal necessity did not arise so far as regards the 
property in Kamrahwa and gave a deorea to the pMntifis to bo realiaed out of tho 
property in Kamrahwa. From this deoree the present appeal has been preferred. 
The l̂incipa.! grounds of appeal being (1) that tho court below was in eri'or in 
holding that the plea of want of legal necessity was not open to tho appellant;
(2) tlaa,t the court below having found that there was no legal nooesaity, it should 
not have passed a decree without a finding on the question of legal necessity;
(3) that Kamrahwa and Abhaipur having been both mortgaged to seouro tho 
plaiatifis* debt, it was.not open to the plaintiffs to give up their claim against one 
of the villages and so throw the entire burden on the village pm'obased by the 
appaUant alone. An issue’ was referred by this Gonrt to the lower appellate 
court as to the esistence of legal necessity for the loan. The finding on that 
issue is in the negative. It appears to us that an important question is involvofl 
in tMs appeal, that is, whether a transferee from the head of a Hindu family 
who liad previously mortgaged, joint family property without legal necessity, 
stands in a better position than his transfeior, and can set up the ease that a 
prior mortgage of the property transferred to him was made without legal 
necessity. Wa accordingly refer the matter to tho Chief Justice with tho ro- 
commendatfon that the appeal be laid before a larger Benoh,”

M r .  A . E , B y v e s  (w ith  h im  T h e  H o n ’b le  M w a h  M u h a m m a d  

A M %1 M a jid  a n d  M a u iv i  M u h a m m a d  Ish a q ),  f o r  th e  a p p e l la n t .  

D r .  S a tish  G h a n d ra  B a n e r j i  (w ith  h im  M u n s h i  Q u h a r i  L a i )  
fo r  th e  re s p o n d e n ts .

E i o h a e d S j  C . J . — ^This,ai5p e a i  ap ises o u t  o f  a  s u i t  to  e n fo r c e  a  

m o rtg a g e , d a te d  th e  2 1 s t  o f  J u l y ,  1886 . T h e » m o r tg a g e  c o m p r is e d
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property in a village called Kamrahwa and also in a village x911
_^lled Abhaipur Rampur, The mortgage was made by one 
Padam Siugk, who was a member of a joint Hindu family. In. Mvsmm-
the year 1888, the same Padam Singh sold the village of Kam- 
rahwa to the defendant appellant. Padam Singh ia long since 
dead. His sons and grandsons are in possession of the village 0. J. 
of Abhaipur, while the defendants have ever since the sale of 
Kamrahwa been in possession of the same. When the suit was 
instituted, the plaintiffs sought to sell bofch villages; but, it having 
been found that there was no legal necessity for the mortgage, 
the plaintiffs abandoned their claim against Abhaipur and sought 
to realize the amount of their mortgage entirely out of the 
village of Kamrahwa. The court of first instance dismissed the 
suit. The lower appellate courfc decreed the suit against the 
village of Kamrahwa. It has to be admitted, having regard to 
the authorities, that Padam Singh, as a member of the joint 
Hindu family and in the absence of necessity, was incompetent 
to make the mortgage of the 21st of July, 1886, in favour of the 
plaintiffs. It is, however, contended on behalf of the plaintiffs 
that the defendants’ title has the same flaw, and that they ought 
not to be allowed to set up the fact that Padam Singh was 
incapable of making the mortgage. It seems to me that the 
point is concluded by authority. In the case of Balgobind Das 
Y, Naroiin Lai (1) the facts were in principle very similar. A 
§on, who, just as in the present case, was a member of a joint 
Hindu family, mortgaged his undivided interest. Subsequently 
simple money decrees were obtained against him. His interest 
w a s  put up for sale on foot of these simple money decrees and 
purchased by the father. It  was held in a suit to enforce the 
mortgage that the father was entitled to set up the defence that 
the mortgage was invalid, notwithstanding that he himself was 
the purchaser'at the auction sale of the son’s interest. At page- 
351 of the report their Lordships say ;— In the present case the 
interest has passed to I^aunidh (the father) not by survivorship 
but by purchases at gales in execution of decrees. Although 
it is not the same interest as he would acquire by survivor- 
Aip, it is wfficient to §ntitle him to set up the invalidity of

(1) <1893) I. L. K., 15 AIL, 839,
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1911 the mortgage deed”  It must be remembered ia considering 
the present case that, although originally the defendants acq^uired
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M d z a m il - their estate by virtue of a deed of sale fronx Padam Singh, they 
irmAH K̂han limitation acquired title not only against
Mimv Lal. pa(-|am Singh but against tlie rest o'i; the joint family. In other 

words the defendants now represent not only the interest of 
Padata Singh in the village of Kamrahwa but also the interests 
of the rest of the joint family. , The case is in principle jnst the 
same as if the sale to the defendants had not been by Padam 
Singh alone but by the whole joint family. See Brijbasi Lai 
V. Qopal Das (1). I would allow the appeal.

Bajtbeji, ,J.—This appeal arises in a suit brought by the 
plainfcrffs respondents for sale upon a mortgage executed in 
1886 by Padam Singh, deceased, in respect of shares in two 
villages, namely, Kamrahwa and Abhaipur Rampnr. The 
village Kamrahwa was sold by him to the defendant appellant 
in 1888. The defendants to the suit were the son and grandsons 
of Padam Singh and the subsequent transferee of Kamrahwa. 
The son and grandsons of Padam Singh contended tliat the 
mortgage was not made for family necessity. The court of 
instance found that there was no necessity for the mortgage of 
the family property and totally dismissed the suit. The plaintiife 
appealed, but in the lower appellate eourt they abandoned their 
claim in respect of the village Abhaipur Rampur and pressed it 
in respect of the village Kamrahwa only, The learned Judge 
held that so far as that property was conoarned the (|ucstion of 
legal no3esiiliy did nob arise, and accordingly passed a doeroo for 
sale OE tho villa' '̂o Kamrahwa. Prom this decroe the present 
aj)peal was preferred, It has been found by the lower appollafco 
coui’t on an issue referred to it that there was no family neeesaity 
for the loan. The question we have to determine is whether it 
is open to the transferee from the mortgagor to q̂ nestion the 
validity of the mortgage on the ground tb.at it was not made fos: 
family necessity.

In view of the authorities and of th'e circumstanccs of this 
case the question should, I  think, be answered in the aifirmativor 
It was held by a majority of the 5M1 Bemoh in Vhmdradea

(1) Weekl̂ f Hotes, 1908, p, 200.



Singh v. Matcb Prasad (1) that the father in a joint Hindu i9li
-i-amily governed by the Mitakshara law cannot execute a mart- lyr-ngAMMAn
gage of the joint family property except for family necessity or 
to meet an antecedent debt, and the mortgage is mvalid even in v.
respect of the father’s share in the family property. See also 
Kali Shankar v. JSlawah Sivgh (2). In JBalgobind Das v.
Narain Lai (3) their Lordships of the Privy Coiinoil held that 
the mortgage by a eo-pareener in joint family property of his 
undivided share without the consent of Ms co-sharers is invalid 
and that the invalidity of the mortgage could be set up by the 
purchaser at auction of the mortgagor’s interests. FoJlowing 
this ruling, it was held in Bhagirathi Misr v. Sheobhih (4) that 
a purchaser from one co-sharer in Joint family property was 
entitled to contest the validity of the mortgage made by another 
co-sharer of his undivided share. In Brijhasi Lai v. Oopal 
Das (5) a mortgage was made by a member of a joint family of 
a portion of the family property. It was found that the mort
gage was not made for the beneiSt of the family, and that it was 
made without the consent of the co-parceners. It was held that 
a purchaser from the eo-parcenary body 'was not precluded from 
questioning the validity of the mortgage# This decision was 
upheld in appeal under the Letters Patent (L, P. A. No, 74 of 
1908, decided on the 26th March  ̂1909).' These cases are authori
ties for the proposition that a transferee of joint family property 
is entitled to contest the validity of a transfer made by one of 
the members of the family. In the present case it has been 
found that the mortgage made by Padam Singh was not made for 
family neeessity, that his son did not assent to it and that it 
is invalid as against his son and grandsons. No question 
arises in this case as to whether tho mortgage by Padam Sijigh 
was void or ̂  voidable  ̂ inasmuch as it was not a mortgage of his 
undivided share of the family property. It, being a mortgage 
without family necessity,, is invalid according to the ruling of the 
'Full'^enGh. in Gficmdradeo iSi7igh v. 3£ata Prasad, referred to 
above. In view of tho'authorities montioned aboye  ̂ it is open to 
a transferee of the property to question the validity of such a

(1){1909) I. L, I3!, 31, AlCl76. (3) (1893) I. L. E., 15 AU., 339,
(2) (1909) I. li. S., 81 All., 507. (4) (1898)1. Ii. E.,20 All., 325,

■ . (5) Weekly Notes, 1908, p. 200.
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1911 mortgage. We have now to consider whether a transferee from 
the mortgagor himself can, do so. Ordinarily ho cannob. A 

Mb2am.il- mortgagor cannot be allowed to questioix the validity of Ms own 
cjLtAH Khak thereby derogate from his own grant. A traneferea
Miihu liAi,. f  gbanda in his shoes lias no higlxor riglit. In the

present casê  howeverj the appellant must bo deemed to bo a 
traiiBfaree not only from Padam Singh but from the whole of the 
joint family. The transfer to him was mado more tlian twelve 
years ago and he has been allowed to remain in poS3osBion. It 
miiBtj therefore, be presumed that the sale to him was for family 
necessity and with the assent of the other members. It is, 
therefore, a valid sale, and the appellant represents the other 
members of the family also, As such, he can set up the invalidity 
oHlie plaintiff^s mortgage and is not estopped from doing so. 
For the above reasons I agree in allowing the appeal,

Chamibr, J.—The plaintiffs in the suit out of which this 
appeal arises having abandoned their claim against the village 
Abhaipur Rampur, the facts may be stated thus :—

Padam Singh, who with his son and grandson constituted a 
Joint Hinda family, mortgaged a village called Kamrahwa 
loelonglng to the family to the plaintiffs. Two years later he 
sold the village to the defendant appellant. In the present suit 
the plaintiffs seek to enforce the mortgage against the village* 
The defendant appellant pleads that the mortgage is invalid as 
it was nob made for family necessifcy. On an issue remitted to 
the lower appellate court, it has been found that there was no 
family necessity for the mortgage. The question for decision is, 
whether it is open to the defendant appellant to challenge the 
validity of the mortgage on tha ground stated. None of the 
oases cited seems to me to be exactly in point. In BaXgohiml v, 
Narain Lai (1) a son in a joint family mortgaged his share in 
the family property. Subsequently the son̂ s interest in the 
property was put up for sale in execution of a money decree
obtained againsfe him and was purchased "by the father, the only 
othermemberof the joint family. It was,iound that the lather 
had no notice of the mortgage at the time of his purchase* Thoip 
Lordships of the Privy Oouncil held that the interest acquired

(1) (1893) I. L. R,, 15 Ail., 839,
r *
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by the father was sufficient to enable him to set tip the invalidity 
of the mortgage. There is a clear distinction between that case
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MiDHJiMMAD
and the one before ns. There the father who challenged the M u zam il -

Ksak
V,mortgage had acquired the rights of the only other member of 

the family by a purchase which was open to no objection, for it 
is settled law that the undivided interest of a member of a joint ’
family in the family property can be sold, and the purchaser can, 
if necessary, work out his rights by partition. Moreover  ̂ the 
father had no notice of the mortgage. In the present case the 
question whether the defendant appellant had notice of the mort
gage at the date of his purchase, has not been gone into, but, 
apart from that, it is to be noticed that he claims under a transfer 
which seems to be invalid for the same reason that the mortgage 

' to the plaintiff is invalid.
The case of Brijbasi Lai v. Qoftal Das ( 1) is also dis

tinguishable, for the person who set up the invalidity of the 
mortgage in that case was a person who had acquired title by 
means of a transfer made by all the members of tlie family. He 
was in as good a position as the father in the case of Balguhind 
v. Narain Lai. In the case of Bhagirathi Misr v. Sheobhik
(2) the plaintiff claimed title under a sale of family property 
made by a father in a joint family and tinder a purohase at 
auction made in execution of a decree passed on a mortgage 
made by the father. The defendant claimed under a mortgage 
of the property made by the son, the only other member of the 
joint family. It seems to have been assumed that the sale and 
mortgage made by the father were good. I f that assumption 
was correct, the plaintiff was no donbt entitled to a declaration 
that the mortgage made by the son was invalid.

In the first and second cases, and in the third also, if the 
assumption made was correct, the persons who set tip the 
invalidity 0  ̂ the mortgage claimed the property under a valid 
transfer, To use the words of their Lordships of the Privy 
Cptincil, they had aoquii%d an interest in the property sufficient 
to enable them to challenge the mortgage. I f the mortgages in 
question in these cases wore absolutely void, there was no 
necessity to ^sonsider whether the j^ersons who challenged them 

|1) Weekly Notes* 1908, p. 200. (2) (1898) I. L, E.. 20 All., 325.



2911 and who were in possession of the property had acq^ulred a 
't ;----------  sufficient interest or not. A person in i ôssesHion of propertyMOHmMAD . . ,1 i ,

MuziMfi” can al\Yays resist a  clai.m against the property on tJie grotiuer 
oLEiAĤ  Khak right or title has passed to the claimant) or that an
Mithu Laid, aggig-nment to the claimatifc was made to defraud the person inCMmer, J. ^

possession or was illegal or void or opposed to piibiic policy, 
but where an assignment is sufficient in law to pass title to tho 
claimant and is only voidable at the instance of a third party, 
the person in possession cannot, as a rule, challenge the validity 
of the assignment unless a trial of its validity is necessary for 
his protection against the claim of another person. I f  the 
mortgage to the plaintiffs in the present case was nut void 
altogether, but only voidable at the instance of tho son and 
grandsons, it seems to me extremely doubtful whether the defend-  ̂
ant appellant, claiming mid.er a sale by tho father alone, which was 
apparently in itself voidable  ̂ if not void, can setup the invalidity 
of the mortgage. The laDguago used by thoir Loi’dships of fclio 
Privy Council in'*the case of Balgohind v. Narain Lai, snggosts 
that in their opinion the mortgage by tho son was voidable only 
and not absolutely void. In that view it seems to me doubtful 
whether the defendant appellant who claims under the father 
alone is entitled to set up the invalidity of the mortgage. Ho 
may possibly be regarded as occupying a si.ronger position than 
that of a transferee from the father alone because ho has hold 
possession of the property adversely to the whole family since 
1888. I  need not consider this point, for I  feel bound to hold 
l}hafc the appeal should be alio vved on another ground. Tho 
majority of the M l  Bench in the case of Ghamlradm Bingh v, 
Maia Prasad (1) seem to have held that a father in a joint 
Hindu family governed by the Mitakshara cannot es:cente a 
mortgage of the joint family property except for family necessity 
or to meat an antecedent debt, and that the mortgage is in any 
other ciroumstanoes invalid even in respect of tho fatlior’s sharei 
I  prefer the opinion of the minority m  that case. Tho ques
tion is, I understand, being taken up to tho Privy Council in 
another case. Meanwhile we are bound by the opinion of the 
majority, and in accordanoe,.therewith I  feel bound to hold that 

(1) (1909) I. r% R, 31 kli., 176. <
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the mortgage to the plaiiitifif’s conferred no title apoa them. 
I f  that is so, it follows that the defendant appellant is entitled 

~ttrresist the plMntiffs’ suit on the ground|that the mortgage is 
invalid. For this reason I  agree with the order proposed by the 
learned Chief Justice.

By the Court .—The order of the Court is that the appeal 
is allowed, the decree of the lower appellate court is set aside, 
and the decree of the court of first instance restored with costs.

Appeal allowed.
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Before Mr, Jmtioe Sir George Knox and Mr. Justice Xammat Husain. 
MUAZZAM ALI SHiH and AiroTHBa {JtrD0HMENT-DEBioEs) d. OHCJNNI LA3j 

(D eoh eb -h old b b ).*
Aot (Local) 2fo. I l l  of 1899 {Court of Wardsl Aci), sections 10,19 and 49—Decree 

on contract made while a debtor was ward o f Gomt-—Collector not made a 
party —Execution o f decree.
G obtained a decree for money against M  based upon a contraot entered 

into by the latter after be bad become a 'ward of tbe Ooart of Wards, In 
ex6Gution of the decree certain movable property belonging to i f  was attached. 
Upon objection taken that a certificate that the claim was notified Tinder section 
16 of the Court of Wards Aot, 1899, shotild be obtained from the Collector, held, 
that the decree was bad, inasmuch aa the suit and proceedings in execution were a 
fraud upon the court, and that as soon as it was brought to the notice of the court 
that the Judgement-debtor was a ward of court, the court should have of its own 
motion then and there made the OoUeotor a party and waited for such defence as 
the Collector might put forward.

I n this case a decree for money was passed against the defend
ant in a suit on a contract entered into when he was a ward of 
Court. In execution of decree an objection was raised to the 
effect' that aiider section 19 of the Court of Wards Act, 1899, the 
decree-holder should apply for a certificate that the claim was 
notified under section 16. The court below (Munsif of Meerut) 
overruled the objection and directed that execution should pro-

The jndgement-debSor applied in revision to the High Conrt. 
Mr. A. E. Ryves and Mr. W. WaUach, for the applicants. 
Mr. M. L. Agarwala, for the opposite party.

1911 
June 19.

Civil SSevision No. 13 of 1910.
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