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Before Mr. Justice Piggott,
EMPEROR v. MURLI SINGH.*

“Oriminal Procedure Code, seotion 107—8ecurity o Lcep the peaco—Circumstances
in which the performance of religious ceremonies may amount o a
wrongful act likely to oceasion a breach of the peace.

. Held that persons who performed religious oeremonies in a place not seb
apart for the purpose and where no such ceremonies had heen performed hefore,
and who did so with the deliberate intention of trinmphing over, insulting, and
wounding tHe religious fesling of their neighbours, committed a wrongful act

"and one which might probably ocoasion a breach of the peace or disturb the

public tranguillity within tho nsuaning of section 107 of the Code of Criminal

" Procedure,

‘Taz facts of this case were briefly as follows :—

Certain Muhammadans, residents of the Kathgarh mohalla
of the city of Bareilly took exception to the performance, in the
house of one Bajrang Das in the said mohalla, of certain religious
rites or ceremonies accompanied by the blowing of a conch. A
prosecution was instituted against Bajrang Das for an offence
‘under seetion 298 of the Indian Penal Code, but he was acquitted
by the Sessions Court, Some Hindus of tho mneighbourhood
thereafter proceeded to perform ceremonies of some kind involv-
ing the blowing of a conch in a grove or orchard near the house
of Bajrang Das. This innovation was strongly resented by the
Muohammadans who lived near, and the police authorities found
that there was & sérious danger of a breach of the peace. Pro-

“ceedings under soction 107 of the Code of Criminal Procedure
were taken against both parties, which resulted in the Muha,mj
madans being discharged, and in five Hindus being bound over
to keep the peace for a period of one year. The Hindus appealed

4o the District Magistrate, who set aside the order, except as -

against one man, Murli 8ingh, who was found to be the man ig
possession of the grove or orchard in which the obnoxious pro-
ceedings had taken place. Murli Singh applied in revision fo the
High Court. o
Mr, D. R, Sawhny, for the applicant. }
The Assistant Government Advocate (Mr. R. Malcomson),
for the Crown,

© ®(riminal Revisign No. 214 of 1911, from an order of P. U, Allen, Di‘strigt
Magist-ritc of Bareiily, dated the 31st of Mareh, 1911,
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Procorr, J.—This is an application In revision agalnsh an
order of the District Magistrate of Barcilly, which had the effect
of confirming an order passed by & Subordinate Magistrate
whereby the applicant was bound over undor section 107 of the
Criminal Procedure Code o keép the peace for one year. The
facts found are simple, Some months provious to the institution
of the present proceeding certain Muhammadan residents of the
Kathgarh moballs of Bareilly ecity took exception fo the per-
formance in the house of one Bajrang Das in the said mohalls
of cortain religipus rites or ceremounies accompanied by the
blowing of a conch. A prosccution was instituted against
Bajrang Das for an offence under section 203 of the Indian

‘Penal Code, which resulted in his acquittal by the Sessions

Court. Some Hindus of the neighhourhood, nob satisfied with
the victory thus gained, proceeded further and hegan to perform
ceremonies of same sort involving the blowing of a eonch in a
grove or orchard situated near the house of Bajrang Das. This
innovation was strongly resented by the Muhammadans of the
neighbourhood, and the police authoritics found that there was
serious danger of a breach of the peace. Procecdings were insti-
tuted against both parties, that is to say, againsh the Hindus and

- Muhammadans hoth ; but the Joint Magistrate came to the con-

clusion that the Muhammadans before him had done nothing to
justify their being bound down to keep the peace. He accord-
ingly discharged them, and bound over five Hindus for a period
of one year. The latter appealed to the Distriet Magistrate,
who found on the evidence that it was not proved as regards four

- out of the five appellants before him that they had heen guilty

in the past of any such conduct as would justify him in inforring
that they personally were likely to do any wrongful act that
might probably occasion a breach of the peace or disturb public
tranquillity, He accordingly seb aside the order passed by the
fivsh court as against these four persons, Ho hold that Murl
Singh, who was admitted hefore him to be in possossion of the
grove or-orchard in which the obmoxious mroceedings had taken
place, was a proper subject for the order passed by the Joint
Magistrate, T have to consider in the firsy place-whether the
blowing of a conch in the grove or orchard under the cireumstatces
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found by the lower court was or was not a wrongful act.
The blowing of a conch in a public place for one’s personal
amusement, or with any other lawful and innocent motive, and
without any intention of thereby annoying or hurting the religious
feelings of any other persons, is not a wrongful act, The blow-
ing of & conch in connection with ceremonial acts of worship, in
accordance with established usage, in a place fixed for the
occasional or periodical performance of such ceremonies or
worship, will not as & rule be a wrongful act, even though there
may be persons within hearing of the sound who find their
religious feelings hurt in consequence, In the present case I
take it from the findings before me that certain Hindus of
Bareilly conrmenced to perform ceremonies involving the blow-
ing of & conch in & place in no way set apart for the purpose,
and where no such ceremonies had hitherto been performed, and
that they did it with the deliberate intention of triumphing over
insulting and wounding the religious feelings of their Muham-
madan neighbours. I hold that this was a wrongful act. As
there can be no doubt that it was also an aet likely to provoke
a breach of the peace and disturb the public tranquillity, any
persons found to be responsible for such conduct were proper
subjects for an order under section 107, Criminal Procedure
Code. As regards Murli Singh personally, the view taken by
the District Magistrate is that, whoever may or may not have
blown the conch, and whoever may or may ndét have been
present on any particular oceasion when it was blown, the
circumstances of the case as a whole justified the inference that
the objectionable proceedings could not have been started, and
could not have been continued in that grove or orchard, without
" conduct amounting to abetment of the said proceedings on the
part of the pexson in possession of the grove, This is in my
opinion a conclusion which it was fairly open to the District
Magistrate to arrive at on the facts before him, and I decline to
interfere with it in revision.

I have already sdid enough to dispose of Murh Singh’s
application. with reference to the grounds of revision set forth in
his petition to this«Court,® I am disposed however to add a few

" woxds regerding watters which were made the subject of a
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considerable amount of diseussion before maab the hearing, Murli
Singl is a jail darogah in the public service in th.(.;se 1’;:0\‘&11(:@55;
and though he was on leave at Baroilly ab the bime of the pro-
ceedings now before me in revision, 1 may take ib b]-uft he r:-nbhur
has returned, or is likely very shortly to returw, to ‘lw duties ab
g station a considerable distance from b‘areilly. lt has been
suggested before me that as matters staud it 1 c%ulwulb to 800
what practical purpose is served by the oxistenco of tho socurity
bond which Murli Singh has furnished inthis case, or what effect
could be given to tho provisions of that bond in the oyeub of
disturbance occurring at Bareilly (no mabber what the immediate
cause of the disturhance might be) while Murli Bingh was
engaged in watching over the comfort and souurib.y of the con-
viets in a jail two hundred niles distant. Kxcopbion was also
taken o the actual finding of the District Magistrate rogarding
Murli Singl’s possession over the grove in quostion, and it was
pointed out to me that in the oxder of the Joiut Magistrato and
in the evidence upon which ib proceeds, the place in question.
is spoken of as the grove of Jai Singh; also that a Hindu of that
nome was one of the persons who appeared along with Muzly
Singh as appellant before the) District Magistrate. In his pobition
addressed to this Court Murli Singh does nof suggest any such
line of argument as this; and in any caso I cunnot permit
myself in vevisiod to go behind the gxpress finding of the
Distriet Magistrate that tho possession of Murli Singh over thig
grove was nob mercly a fact, but an admitted fact, in his Court,
This is no case of & clerical error, for the District Magistrate’s
order shows clearly that he understood the adinission as to POsEOS-
sion to be made in respect of Murli Singh a jail darogal on leave,
The actual result of the udmission was that the District Magistrate
holds a security bond as to the practical utility of which thure
certainly secmus room for doubt, while the wan Jui Singh, who
was spoken of as the owuer of the grove or orchard in tho first
Court, and who appears to be a permancnt rosident of Dareilly,
has been discharged without security, I °do not foel it ineum-
bent on me to take upon mysclf dutivs and responsibilities
Wwhich section 125, Criminal Procedure Code, lays upon the
District Magistrate, I havs thought the matters above roforred
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to worth noting for the information of the said Magistrate or.
his successor in office. The order against Murli Singh, at the
time when it was passed, was in my opinion a proper and legal
order upon the facts found, and I shall not interfere with it.
The application is dismissed.

APPELLATE CIVIL.

Before Mr. Justice Bunerji and Mr, Justice Tudball,
BAHORAN UPADHYA (DrerenpANT) 0. UTTAMGIR (PraINries)#
4et (Local ) No. I of 1901 (‘Agra Tenancy Act), seetion 21—Occupamney laolding

—Mortgage—Suit by morigagor to recover possession—Illegatl contract—Resti-

tution of benefit.

Held that the morigagor of an cscupanoy holding who has put the mort-

gagee in posgession cannaot recover possession upon the ground merely that the
mortgage is void under the provisions of the Agra Tenancy Act, 1901, without

. repaying to the mortgagee the money which he has received from him, Fasih-
ud-din v, Karamat-wllah (1) followed,

THis appeal arises out of a suit brought by the plaintiff
respondent for possession of an oceupancy holding which he
mortgaged to the defendant appellant under a mortgage deed,
dated the 5th of August, 1905, by which a principal sum of
Rs. 499 was secured. The grounds on which the claim was put
forward were, that the land mortgaged was the cultivatory hold-
ing of the plaintiff; that under the provisions of the Agra Ten-
ancy Act the mortgage of such land was void ; that there was no
consideration for the mortgage, and that it was nominal and ficti~
tious. It is admitted that under the mortgage the mortgagee
obtained possession of the property and that he is still in posses-
sion. The court of first instanco decreed the suit simply on the
ground that the property mortgaged was the cultivatory holding
of the plaintiff, and the mortgage of it was void, The defendant
appealed to the lower appellate court and raised two contentious ;
first, that the holding was a fixed rate tenancy, and secondly, that
the court of first insbance should have ordered the plaintiff to re-
fund the mortgage money before obtaining back possession -of the

property. On the first point the lower appellate court found that

tho tenancy was an oceupancy holdirg, On the second point it

# Appenal No. 95 of 1910 under section 10 of tho Letters Putent, .
(1) Weekly Notes, 1638, p. 128,
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