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t .  0 * BHASBA RABIDAT SINGH ( P l a i n t i f f )  v . IN D A tt KUNWAR
Jfmemler OTHEBS ( DeFEMDANTS).

* [Oq appeal from the Court, of the Judicial Commissioner o f,
Beomnter 1. Oudh.]

Oudli Estates' A ct ( I o /  1869), s. 13, aul-seotion l~ M ea n in g  q f “ inteitaU'' 
at thei'i used— WriUBn iu t  um-egistsred aittJwritij to adopt— Regkiraiim  
Act ( i n  o f 1877), 8. 17—Invalid agreement relating to the estate of the 
adopted son— Conditional adoption.

The Oudh Estates’ Aot, 1869, requires the registration oE the writing by 
which aa authority to  adopt is eseroised ; but not th e  rogistration of the 
authority, which is required by the Aot to he in w riting.

The Indian Registration Aot I I I  of 1877, which does require authorities to 
adopt to be registered, expressly exoepts authorities conferred by will.

The word “ intestate," in  s. 13, sub-section 1, of the Oudh Estates’ Aoti 
1869, meaus intestate as to the talukhdari estate ; and the use of the word 
does not exclude from the esoeption ia th a t sub-section a son adopted under 
an authority conferred by a talulchdar's unregistered will.

A talukhdar by his will authorized his senior widow to select and adopt a,' 
minor male child of his fam ily to be the owner o f the entire Hasa<. This 
pOwer having been exercised, the followiug objections to  the adoption were 
disallowed: 1st, one founded on the will no t having been registered, and 
consequently, the authority not having been registered. 2n<22y, one founded 
on the erroneous argument tha t the adopted son was not within tlie olasa 
excepted in s. 13, sub-seotion 1, and therefore could no t take under an. 
unregistered will.

The adoption was also questioned on tho ground tha t th e  widow had agreed)' 
w ith the natural father o f tho adopted son, tha t she should retain the whole 
estate during her life. Beld, that this had  not rendered th e  adoption condi­
tional, and that it  did not aEEeot the rights of the  adopted son. E ^ ii  if  it 
had amounted to a condition, the analogy, suoh as it  was, presented by the 
equities rolflting to powers o f appointmant under English law, suggested' that 
the oonditioa itself would have been void, without invalidating the adoption,

A p p e a l  from a decree (27th March 1886) of the Judicial 
Commissioner, affirming a decree (19th May 1886) of the District 
Judge of Faizabad.

The suit out of which this "appeal arose was brought to Orbtaiti' 
a declaration of the plaintiff’s title as heir to the talukhdari Sini
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other estate of tho late Mahavaja Sir DigbLjai Siagh, K. c. S. I., 
talakhdar of Bulrampur ia Oudh, should tlie plaiutiff sur­
vive the -widows of the deceased; also, a declaration that the 
adoptioa by the late Maharaja’s senior widow, the Maharani Indar 
Kunwar, the first defendant, whereby she had purported, under 
an authority from her husband in his will, to adopt Udit 
Narain Singb, a minor sued as under her guardianship, was 
invalid. The junior widow, the Maharani Jaipal Kunwar, was 
also made a party defendant.

The late Maharaja died on 27th May 1882, having made a 
will dated 15th March 1578. Ha left no issue; but conferred an 
authority to adopt upon the elder of his two widows. That 
he did so was decided in the appeal Ku,nwar v. Jaipal
Kihnimr (1). To that suit the present plaintiff was not a party.

The will appears in the judgment of their Lordships oa that 
appeal.

The relationship of the parties was as follows
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The elder widow adopted Udifc Narain Singh ou the 8th Novem­
ber 1883.

A deed of adoption, dated loth December 1883, executed iu 
the preaenco of witnesses, and reciting that she had, ia accordance 
with the written permission of her deceased husband, adopted 
on Kahk Sudi, 8th Sambat 1940, corresponding to the 8th 
November 1883, Udit Narain Singh, minor son of Gamaa Singh, 
with due ceremonies, was registered on 5th December 1883.

At that time Guman Singh, the father, had signed an agree­
ment in which, after stating that he gave his son to be adopted, 
he added;—

“ The M abaraai Sabiba eball have fall control hec lifetime over 
hiiu, aad a lso ' over the property, moreabla aud immoveable, le f t by tUe

(I) Ii. Bv 15 I. A., 127 } I. L. B„ 15 Calc., 725,
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Maharaja now in heaven, and Bho will bo a t liberty  to punish him, and, if  
” need bo, to  eject him and adopt in his place some one else from the family 

of the Maharaja Salieb.”

This was dated the 26th October 1883. Afterwards, the 
Maharani executed and registered another document, dated 28th 
March 1884, in which she stated the adoption made, adding :

“ I  fu rther state by this w riting tha t I made th is adoption on the express 
condition and understanding tha t the said will, executed in ray favour, would 
subsist and remain in force, and tha t a fter my demise, or a t the tim e of my 
death, the said U dit Narain Singh would succeed to the talukhdari estate, i.e., 
the immoveable property, w hich was form erly in the possession of m y late 
husband, and which is now in my fu ll proprietary possession.”

After stating other particulars, the Maharani declared the deed, 
dated 5th December 1883, to be null and void, and this document, 
of 28th March 1884, to be “ a sanad. ”

The District Judge upheld the adoption. He was of opinion 
that the document executed as his will by the late Maharaja 
operated, though unregistered, in favour of the Maharani, his 
widow, because she was one of the class of those persons con­
templated in s. 22, Act 1 of 1869. He held to be untenable the 
argument that Udit Narain having been one of those persons who 
could not have come in under s. 13 sub-section I, the docu­
ment required registration within one month of its execution in 
order to operate in his favour, and not having been registered, could 

- not be rendered available for authorizing his adoption (1).

(1) Section 13 o f the Oudh E states’ Act I  of 1869 en ac ts :—
“ No talukhdar or grantee, and no heir or legatee o f a talukhdar or 

grantee shall have j)ower to give or bequeath his estate or any portion 
thereof, or any in terest therein, to any person no t being cither 
(1) a person who, under the provisions o f this Act, or under the 
ordinary law to which persons of the donor's or testator's tribe and 
religion are subject, would have succeeded to such estate, or to  -a 
portion thereof, or to  aa interest therein, if  such talukhdar or grantee^ 
heir o r legatee, had died intestate ; or (2) a  younger son o f the talukhdar 
or grantee, heir or legatee, in  case th e  name of such talukhdar 
or grantee appears in the third or the fifth  o f the lists mentioned in s. 8, 
except by an instrum ent of g if t or a will executed and attested no t less 
than three months before the death of the donor, or testator, in  manner 
herein provided in the case of a g if t or will, as the case may be, and 

registered w ithia one month from the date of its execution,’'
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An appeal from this judgment was dismissed. The Judicial 
Commissioner held that a son, adopted as Udit Naraju had been  ̂
under an authority on a will, did not take as a devisee or a donee, 
but as an heir. " I t  must be recollected, " said the judgment,” 
that the adopted son, as such, takes by inheritance not by devise. 
See Bhoobun Moyee Debia v. Ramkiskore Acharj Ghowdhry (1)”. 
The Indian Registration Act (III of 1877), s. 17, was referred. to_ 
Aa regards the effect of the agreement between the widow and 
Guman Singh, the terms signed by the latter, at any rate the 
latter part, he held to be illegal. The adoption, however, had, as an 
act completed, taken place before the documents, signed and regis. 
tercd by the widow, were made. The judgment continued thus :—

“  An adoption once made is by H iadu law indeCeasible, and after th e  
adoption of U dit Narain Singh, the Maharani’s power o f adoption was, 
daring U dit Narain Singh's lifetim e, exhausted (W est and Bahler, 3rd Edition, 
Volame II , page 1152, and Mayne’s H indu Law and Usage, s. 101), 
There remains the agreem ent tha t the Maharanl shall, during her lifetime, 
have full power over the Maharaja’s estate, Aa regards this agreem ent I  
•observe th a t the learned Counsel for the appellant has admitted th a t  the 
adoption oeremonifls were duly performed, and in those oeremoaiea there is 
no plooe fo r a oondition of th is kind, and I  am not prepared to adm it th a t a 
oonditioa of the Icind can invalidate the adoption ; and tiiat, following th o  
analogy o f the Full Bench ruling of the Allahabad High Court in Hawamon 
T « m n  v . cU rai (2), I  am of opinion tha t in any case it  m ast be held tha t 

/tectum vaUU I t  is doubtful whether the agreement would bind the son when 
he comes of age. B a n m a m i Aiyan  v. YenhaUt JRamaiyan (3).

After referring to the English law relating to the subject of 
powers under deeds of settlement, the Judicial Commissioner 
concluded as follows:—

“ Nor am I  able to  find in the agreement any tiling repugnant to the 
term s o f the Maharaja’s will.  ̂ I t  appears to  me to have been the Maharaja’s 
intention tha t till suoh tim e as Government should undertake the manage­
m ent o f his property his widows should hold it. I  can find no fraud upon 
the power or the w ill in  the m atter o f the adoption o f Odit Narain Singh,"

On this appeal, Mr, J. S ,  W. Arathoon, for the appellant, 
contended that the auttority to adopt was invalid. The ordinary 
Hindu law was not that which regulated this adoption. The 
provisions of the Oudh Estates Act I of 1869 had superseded in

(1) 10 Moore’s I. A., 279 (311). (2) I. L. R., 2 All, 164,
(3) L. B , C 1. A , 196 (308); I . L, R., 2 Mad., 91,

1889

B eiasba
r a b t d a t :

Singh:
V.

I n d a b
KOSWAB,



560 THE INDIAN LAW RBPOllTS. [VOL. XVI.

1888

S h a s b a
B a b id a t
S i n g h

V,
Tkdar

K njiw A B .

regard to succession to a talukdari estate in virtue of adoption the 
' ordinary law. To have fulfilled the requirements of the Act was 
essential; but there had not been a registration of the authority 
to adopt, nor of the -will, -which purported to contain it. He 
referred to the Law of Registration, as required both by the above 
Act and by the Indian Registration Acta VIII of 1871 and III of 
18T7. Again, a further objection ■was to be found in the fact 
of the boy -vvhom the widow had purported to adopt not being 
■within the line of succession upon intestacy recognised by the 
Act I  of 1869. For the purpose of deciding this question, the Hindu 
law could not be invoked, and it could not be said that, because 
the boy was adopted, he was therefore within the meaning of the 
clause that he -who takes by an unregistered Avill must be a 
person who would have succeeded upon an intestacy. As th® 
son of Guman Singh he was outside the line of succession.

'[Loud W atson  observed that without regai’ding the 'Hindu 
law as entirely regulating the succession, it might yet indicate 
to whom the estate would descend after the exercise of a power 
to adopt.]

The argument was that whatever the validity of the authority 
to adopt by Hindu law, still in regard to the special provisions 
of s, 13, sub-section 1, considering the distant connection of 
the boy’s father with the testator, and the fact of the will not 
having been registered, the adoption was, as a result, unauthorized 
by the law governing the descent and devise of talukdari estates,

The strangest point against the validity of the adoption was, 
however, the fact that the -widow, purporting to adopt tinder 
authority from her deceased husband, had entered into an agree- 
ment for her own benefit, with the father of the boy whom she 
purported to adopt. The terms of the agreement of 26th October 
1883 indicated th is; and not only in regard to the nature 'of the 
act of adoption by a Hindu widow, but in reference to the general 
rules of law on the subject of the exQcution of powers, the conduct 
of the widow must be held to have vitiated the alleged adoptioai*. 
He referred to Eamasami A iyan  v. Veiileata Rammyan  (JX, 
NUmoni Singh v. Bahranath Singh (2;, Vallm hi Vellata.

(1) L. U , 6 1. A„ 196 j L  h  B., 2 M ad ,;91,
C2) L ,B ., 9 I. A., 104} 1.1*. B., 9 Cnlo.,'187,
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Krishna Rao v. VenJcata Mama LaJclismi Narayan  (1), 
Slioshinath Gkose v. Krishna Soondari Dasi (2), Duke of 
JPortland v. Topham (3), Cfanffo, Salmi v. Lekhraj fiingh (4s), 
and, to Farwell on Powers, Edition ISV .̂

Sir Horace Davey, Q. G., and Mr. B. V. Doyne, 'fv'ilh whom 
was Mr. G. ir .  Avatlwon, for the respondents, were not called 
upon.

On a subsequent day (1st December) their Lordships’ judgment 
was delivered by

Loed MACNAaHTKsr.—I t  appears to thoir Lordships that this 
case is free fi’om difficulty.

The will of the late Maharaja of Bulrampur, Sir Dighijai 
Singh, was recently under the consideration of this Board on the 
occasion of a claim by his junior widow to joint proprietary rights 
in his estate. Their Lordships then, expressed their opinion 
that, according to the true construction of the will, the Maharaja 
conferred upon his senior widow (who is the first defendant 
in the present suit), and upon her alone, a life estate in ail bis 
property, and authority to select and adopt such minor male 
child of hia family as she might think fit. The «i.dopfcion which 
she was not only authorized but required to make was to be
" according to the custom of the family and according to the
Hindu law,” and the adopted son was to “ be in place of an 
actual son the owaer of the entire nasat, and the assets move- 
able and immoveable,” the widow taking a provision for her 
maintenance.

The senior widow selected for adoption a minor male child of 
the Maharaja’s family. I t  has been admitted in this suit that 
“ the ceremonies of adoption were duly performed.” They took 
place on the 8th of November 1883. On the 5th of December 
following, the senior widow executed a deed of adoption, which 
■was duly registered, by which she declared that. m accordance 
with the written permission of her deceased husband, she had

(1) L. B., 41. A., 1 ; L L. E., 1 Mad,, 1 7 4
(2) L. R„ 7 I. A., 250 ; I. L . B., 6 Oalo., 381,
(3) 11 H . L . 0 ., 32.
(4) I. L. E., 9 A1J., 256,
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adopted Udit Narain Singh (who is the second defendant to this 
' suit), and that he would be the proprietor of the Maharaja’s 
estate and property, both moveable and immoveable, like a real 
son.

The appellaiat, who is a distant relative of the late Maharaja,' 
and the person upon wlioraj according to the rules of intestate 
succession prescribed by the Oudh Estates’ Act 1869, in default, 
of any widow of the Maharaja, or any son adopted by her as 
provided by the Act, or any male lineal descendant of such son, 
the Maharaja’s talukhdari estate would descend, brought this 
Buit for the purpose of having it declared that the adoption of the 
second defendant was invalid fraudulent and void.

Three grounds of objection to the validity of the adoption were 
urged before their Lordships.

In the first place it was contended that the adoption was in- 
Tfalid, because the authority to adopt was not contained in a regis  ̂
tered document. Their Lordships are of opinion that there is no 
ground for this contention. The Act of 1869 requires the writ­
ing by which an authority to adopt a son is exercised to be 
registered. I t  also requires the authority to be in writing. But 
it does not require that writing to be registered. Act III  oi
1877, s. 17, which does require authorities to adopt a son to 
be registered, expressly excepts authorities conferred by will.

In  the next place, it was contended that the adoption was in­
valid, and the bequest to the adopted son of no effect, b o  far at 
any rate as regards the talukhdari property, because the adopted 
son was not a person who could take the talukhdari property undel 
an unregistered will. I t  is obvious that this objection, assuming 
it  to be well founded, would not better the position of the appel­
lant if the senior widow had authority in writing to make the 
adoption, and did in fact make the adoption in the manner pre­
scribed by the Act of 1869. The adopted son would not take until 
the widow’s death, but still he would take to the exclusion of the 
appellant. Their Lordships, however, are of opinion that the 
objection is not well founded. In order to make the objection 
good, the appellant has to establish the proposition that the 
adopted son is not within the exception contained in s. 13, 
sub-section 1 of the Act, that he is not a perigon who, under tl e
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provisions of the Act or under the ordinary law to which persons 
of the testator’s tribe and religion are sulojeofc, would have succeed- “ 
ed to the talukhdari estate or to an interest therein if the Maha- 
taja " had died intestate ” The appellant endeavoured to support 
that proposition by arguing that if the Maharaja had left no will 
there would have been ncgiuthority to adopt in existence. And 
then, in regard to sucoossiou to the estate, IXdit Naraia Singh 
would have ranked as the son of Gunian Singh. But the word 
“ intestate” in sub-section 1 evidently means intestate as to hig 
estate, that is, his estate as that expression is defined by the Act, 
the talukh or immoveable property to which alone the Act is 
declared to extend. This is plain on consideration of s. 13 
taken by itself, but it is made still plainer, if possible, by reference 
to s. 22, which is closely connected with s. 13, and which ex­
presses what otherwise would necessarily be implied, and qua­
lifies the word “ intestate" by the addition of the words “ as to his 
estate."

The last point urged on behalf of the appellant was described 
by the learned Counsel who appeared in support of the appeal 
as his strongest point. I t was th is: The senior widow seems to 
have been unwilling to disregard her husband’s injunctions, bu t. 
at the same time, she was anxious to keep the estate during, her 
life. She obtained from the natural father of the child whom she 
proposed to adopt a document, dated the 26th of October 1883, in 
which it was declared that she should have full control during her 
lifetime over the property left by the late Maharaja. Ifc was not 
suggested that there was or could have been in the ceremonial of 
adoption any such condition or reservation, nor is any trace of that 
condition or reservation to be found in the deed of adoption of 
the oth of December 1883. But some months afterwards, on the 
28th of March 1884, the senior widow executed what is called a 
second deed of adoption, by which, she purported to tevoke the 
deed of the 5th of December, on the allegation that it ought to 
have contained a.pro vision postpomng the interest of the adopted 
son until her death.

On these facts it was argued that the adoption was a fraud 
upon the authority to adopt, and therefore void.

This point seems to their Lordships equally untenable.
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The conduct of the senior widow is not altogether to be com- 
' meuded, but it would be extravagant to describe it as fraudulent,, 
or to maintain that the adoption was made for a corrupt purpose, 
or for a purpose foreign to the real object for which the authority 
to adopt was conferred. I t may be true, as suggested by Mr, 
Arathoon, that the child of Guman Singh was selected in prefer­
ence to the child of the appellant because the senior widow had 
reason to believe that the selection would be less likely to lead to 
her position being challenged. But it is difficult to understand 
how a declaration by Quman Singh or an agreement by him, if 
it was an agreement, could prejudice or affect the rights of his son, 
which could only arise when his parental control and authority 
determined. The ceremonies of adoption are unimpeached. The 
deed of adoption is open to no objection. The second deed is 
admittedly inoperative. No conditions therefore were attached 
to the adoption. Had it been otherwise, the analogy, such aa it 
is, presented by the doctrines of Courts of Equity in this country 
relating to the execution of powers of appointment to which Mr, 
Arathoon appealed would rather suggest that, even in that case, 
the adoption would have been valid and the condition void.

Their Lordships will therefore humbly advise Her Majesty that 
the appeal ought to be dismissed. The appellant will pay the 
costs of the appeal. Appeal dimdsaed.

Solicitors for the appellant: Messrs. Young, Jaolcson <& Beard., 
Solicitors for the respondents; Messrs. T. L. Wikon & Oo.
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B ED Q ’SVAN DAS ( P la ih t i f f )  v . T H E  N ETH ER LA N D S INDIA SEA 
AND P IE B  INSUBANOB COMPANY OF BATAVIA (DEFENDAms)*'

[On appeal from the Court of the Additional Recorder ol
Rangoon.]

InBWanne— Uanne Insurance— Open co»er— PrqpoBoJ io Usae poUey-Ac-. 
eejpiance— Hefmal to M8»e policy in  tei'n%s o f open cover,

■An open cover to an uraouat stated for insaraaoa on cargo to be ■ sliipppi 
fo r a voyage , in  a ship (afterw ards lost o n .tlia t voyage) was given by 
the agent o£ the defendant company to the owner of the ship ' in erdei:

*  P r e m t;  I o r d  FixzaBKA.i.D, Loan Hobhouse, Loud M ao sash tM  
and 0i» R.. OOTJOn.


