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of compensation, even if we assume that improvements were
made by the husband of the appellant for which they bad not
been amply compensated by the user, we are not satisfied that
such improvements were made in the bond fide belief that he
was absolutely entitled to the shops. There is a large amount
of documentary evidence which goes to show that the defendant’s
husband had at least notice that the property was alleged to be
waqf property.
The result is that we dismiss the appeal with costs.
Appeal dismissed.

FULL BENCH.

Beajfore the Hon'ble Mr. H, @. Richards, Ohief Justice, Mr. Justice Banerji
ond Mr. Justice Chamier,
INCHA RAM .axp orEERS (Dewpexpants) v, BANDE ALLI EHAN AND ANOTHER
(PrainTIFFe), *

Land-holder and tenant— Prasumplions as to land-holder's rights in the abadi
of an agricultural village—House site ocoupied by o person not an agricul-
turist mor one of the customary wvillage servamis or artizans—Adverse
p0336sSionN.

In a village whioh was not a purely agricultural village, but in which, on
the contrary, some two-thirds of the inhabifants were non-agriculturists, certain
porsons, father and son, were in possession of & bouse-site in the cbadi. They
carried on the occupation of inn-keepers and sellers of tobacco, and there was
no evidence of the origin of their possession or that they ever paid rent to the
zamindar or acknowledged his title in any way. The site was sold by the sonm,
and some time after such sale, the house or shop thereon having fallen down, the
gamindar sued to eject the purchasers.

Held that in the ciroumstances of the case the defendants and their: prade-
cessors in interest, were properly held to have acquired a title to the site by
adverse possossion, Chajju Singh v. Kanhia (1) and Bhaddar v, Ehair-ud-dis
Husain (2) referred to,

Turs was a suit for possession of & plot of land, the site of &

house in the abadi of a village brought by the zamindars of the
village. In the plaint it was alleged that the plot in question
was situate in mauza Kamalganj, which was an agricultural

* Sacond Appeal No. 106% of 1908 from a deores of Prem Behari Lal, Bubor.
. dinnte Judge of Farrukhabad, dated the 19th of September, 1908, reversing a, decree
of Shekbar Nath Banerji, Muunsif of Fatehgarh, dated the 20th of May, 1508.

(1) Weekly Notes, 1861, p,'114.  (2) (1906) L L., R, 29 All, 138,
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village, that there had been a dilapidated shop on the site, that the
defendants 1 and 2 had taken possession of the plot and erected a
shed thereon. They claimed that defendant No. 8 had no right
to sell the plot in question to the defendants 1 and 2, and that
the plaintiffs were entitled to possession. Tho defendants pleaded
(1) that the shop was situate in & mew gamj which had boen
ostablished by Mr. Redeock, a Collector, and that the porsons
who occupied houses and shops in this ganj werc the owners of
their shops; (2) that the shop in guestion was situate in Qasba
Kamalganj, and that Qasba Kamalganj belonged to Govornment,
and that the zamindars had no right to the houses and shops.
Lastly they pleaded limitntion. The court of firsh instance
decided in favour of the defendants that the suit was barred by
limitation, inasmuch as the defondants had Dbeen in adverso
possession. On appeal the learned Subordinate Judge found that
the village was an agricultural village and having arrived ab this
finding he reversed the decree of the court of first instance and
decreed the plaintiff’s suit. In second appeal o the High
Court the Court was of opinion that the case ought nof to be
decided on the mere finding that Kamalganj was an agrieulbaral
village. Two issues were remitted for determination by the
Subordinate Judge. The issues were :—

(1) Are the plaintiffs or the defendants Nos, 1 and 2 ownors
of the land in dispute ? S

(2) Have the defendants or their predecessors in title been in
adverse possession of the property in dispute for upwards of (2
years prior to the institution. of this suit?

The finding returned was in favour of tho appollants. The
case was then referred to a larger bench by Riomauns, C. J., and
Bawgriz, J. .

Dr. Satish Chandra Bunerji (with him Babu @Girdhari Lud
Agarwala), for the appollants : —

A zamindar stands on the same footing as any othor plaintiff,
When he brings an action in ejectment he must prove a subsis-
ing title. The title of a zamindar can Lo ‘oxtinguished by adverso
possession. The appellants are not tonants ; they do not bc}ur‘xg
to ﬁht?\ claSijz of artisans or handieraftemen who usually find a
place in agricultural villages ; they have nover paid ront in cash



VOL., XXXIIL } ALLAHABAD SERIES, 759

or kind to the zamindar, and have never acknowledged his title.
No presumption in favour of the zamindars arises in such a case;
Bladdar v, Khair-ud-din Husain (1), Nasir Hasam v. Shibba
(2). Possession is primd " facie exclusive and adverse, and the
person out of possession must prove that the defendant’s posses-
sion isof a permissive character, that he came in as a tenant or as
a licensee ; Ramchandra v. Naorayun Mahadev (3). Tensnts in
an agricultural village claim under the zamindar and even where
they do not pay rent, they render services of various kinds to
the zamindar, Their possession, therefore, under ordinary eir-
cumstances, cannot be adverse to the zamindar. But this is not
an agricultural village and the defendants are not tenants. Refer-
ence was made to the Gazettear of Farrukhabad district.
~ Mr, W. K. Porter (with him Maulvi Ghulem Mujtaba), for the
respondents :

The ecourt below has found that Kamalganjis an agricul-
tural village. The plot in suit admittedly lies within the
ambit of the zamindari, There is a presumption that the zamin-
dar is in possessioﬂ of the entire village site, and all resi-
dents of houses thereon are there with his permission or license ;
Chajju Singh v. Kanhio (4). In any case, it would be for
the defendants to establish their plea of adverse possession by
proving that they had actually denied the zamindar’s title more
than twelve years before suit, There can be no presumption
made in favour of squatters whom the zamindar allows to stay
on and does not care to turn out. If the law were as the Subor-
dinate Judge laid it down, the title of the zamindars to the bulk
of their proporty in the abadi would at onee become insecure, if
not positively bad ; Jaikishun Singh v. Moti Chand (5), Framgji
Cursetji v. Goculdas Mathowji (8), Pamna v. Nazir Husa/m
(7), Badduw v. Behari Singh (8).

The finding that the defendants bave been in a.dverse posses-
sion is one of mixed law and fact, and the High Court is not

“bound o accept it in second appeal; Lachmeswar Singh v.
Manowar Hossein (9),

1) {1906) 1. L, R., 29 AllL, 133, (5) (1906) 3 A, L J., 637,

%22 {19043 LI, R, 27 All, 81.  (6).(1892) L. T, B., 16 Bom., 838.

(8) (18864 I, L. R, 11 Bom 218, (7) Weekly Noics, 1‘)02, . 60.

(4) Weokly Noto®, '1881, 7. 114, {8) (1906) L I L, 30 All, 262,
(9) (1891) 1. L R.s 19 Calo., 258,
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Dr. Satish Chandre Banerji, was not heard in reply. _

Ricuarps, C. J.—This appeal arises out of a suit in which
the plaintiffs claimed possession of a plob -of ground: In t].le
plaint it was alleged that the plot in question Was situate in
mauza Kamalganj, which was an agricultural village, that there
had been a dilapidated shop on the site, that the defendants 1 and
2 had taken possession of the plot and erecte'd & shed thereon,
They claimed that defendant No. 3 had no right to sell thf) }).1ctt
in question to the defendants 1 and 2, and that the plaintiffs
were entitled to possession. The defendants pleaded (1) that the
shop was sifuste in a new ganj which had been established by
Mr. Redcock, & Collector, and that the persons who occupied
houses and shops in this ganj were the owners of their shops ; (2)
that the shop in question was situate in Qasba Ka.malganj, and
that Qasba Kamalganj belonged to Government, and that the
zamindars had no right to the houses and shops. Lastly they
pleaded limitation, The court of first instance decided in favour
of the defendants that the suit was barred by limitation, inasmuch
as the defendants had been in adverse possession. On appoal
the learned Subordinate Judge found that the village was an

* agricultural village and having arrived at this finding he
reversed the decree of the codrt of first imstance and deerced the
plaintiff’s suit. In second appeal to this Court the learned J udgos
were of opinion that the case ought not to be decided on the
mere finding that Kamalganj was an agricultural village, Two
issues were remitted for determination by the Subordinate J udgo,
The issues were t— :

(1) Are the plaintiffs or the defendants Nos. 1 and 2 owners
of the land in dispute ? and

(2) have the defendants or their predecessors in titlo boen in
adverse possession of the property in dispute for upwards of 12
years prior to the insbitution of this suit?

These issues came before Mr, Gauri Shankar, Subordinate
Judge, who had suceeeded Mr, Prem Behari,

I think that the facts have now been ascertained pretiy clearly,
and it remains to consider what should Le the decision of the
court upon the ascertained facts. It appears that ANy years ago,
before the Mutiny, Mr. Redeack established “a ganj at Kamal-
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ganj. The zamindars appear to have voluntarily given up all
claim to the sites and the houses situate in that gamj. The
"ocetpiers have been accustomed to deal with the sites and houses
as their own absolute property. It has been found, however,
contrary to the allegation of the defendants that the site in
question is not situate in the ganj established by Mr. Redcock.
Mr. Prem Behari found that Kamalganj was an agricultural
village., He does not give any reasons for his finding, nor does
1t appear what Mr. Prem Behari considered to be an ¢ agricul-
tural village.” His finding on this question is very unsatisfac-
tory, We must take it, however, that in Kamalganj there are
agriculturists living in the abadi who are the tenants of the
zamindars, Beyond this I do not think we are bound by the
“finding of Mr, Prem Behari. The real facts, I think, have been
fairly ascertained by Mr. Gauri Shankar when determining the
issues referred to him by this Court. He says thal according to
the evidence of the plaintiffs own witnesses two-thirds of the
population of Kamalgan]j are non-agriculturists, Various busi-
nesses are carried on there. Some persons even carry on the
business of commission agents. It is quite clear that Kamalgan;j
is not an ordinary agricultural village,
I now come to the history so far as it could be ascertained,
of the piece of land in dispute. The first person found in posses-
_sion was one Chingi, The origin of Chingi’s possession has not
been ascertained, nor is there any evidence as to who was there
before him., Chingi was succeeded by his son Nanhe. After
the death of Chingi the site was sold on the 12th of December,
1901, The transfer was effected by a regisiered sale-deed.
Nanhe executed it on behalf of himself and as the certificated
guardian of his minor son and two minor sisters, The sanction
of the District Court was obtained to the transfer.. It has been
clearly found that neither Chingi, nor Nanhe, nor the defend'ants
1 and 2 were ever at any time agriculturists. The main business
 of Chirgi and Nanhe was that of inn-keepers and sellers ‘of‘ tobat.zco.
“The court finds, and I think if was perfectly justified 1n ﬁn&mg,
" that neither Chjngi, Nanhe, nox the defendants Nos. 1 and 2 ever paid
rent in eash or kind? In the Full Bench case of thjju Singh
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v. Konhig (1), it is laid down thab « the zamindars of a villagoe
are, as o rule, and prosumably, the owners of all tho house sites
in their village.” T entirely agrce with this proposition. In the
ordinary agricultural village there aro a number of porsons oceu-
pying the abadi. In a great many cases it would be impossible
for the zamindar to prove the origin of the occupation or the
payment of rent either in cash or kind. The agriculturists pay
no rent for their houses as such. There are persons carrying on
certain trades who invariably reside in the village without pay-
ment of rent. In my opinion in an ordinary agricultural village
there is a very strong presumption that the sites of the houscs
belong to the zamindar. I think it would bo wrong as a genoral
rule to hold that a zamindar loses his proprictary title in a site
within the ambit of a zamindari by reason merely of the fact
that he is unable to prove that the person who last held the land
or his predecessors in occupation were agriculturists or carried
on some one of the recognized villago trades, or the payment of
rent in cash or kind, In many cases it might be that a prson
who was either an agriculburist or village trader and as such, in
occupation of a site, has given possession to somoe relative or
friend.” If it were held that the moment any person who was not
an agriculturist or village trader began to occupy a village sito
without the express permission of the zamindar, he began to
acquire a title against the zamindar, the position of the latter
would be well-nigh intolerable, and he would be driven to per-
petually harass the occupiers of the village to the detriment of the
whole village community.

There is no doubt that in many villages the occupivrs have
acquired certain rights and privileges by usage, but the zamindar
remains proprietor subject to the usage.

Greas reliance was placed by Dr. Bamerji on hehsall of the
defendants in the case of Bhaddar v. Khair-ud-din Husain

" (2) In that case the suit of the plaintiff in which he sought

to recover possession of the site of a house within the muni-

cipal limits of the city of Allahabad. was dismissod by the

court of first instance, A Bench of this Court sot aside the

decree of the court of first appeal which had roversed the decreo
(1) Weekly Notes, 1861, p, 114, (2) (1905) L. L. R, 30 AlL, 183,
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of the court of first instance. The learned Judges restored the
decree of the court of first instance. Independent judgements
however, were delivered by STaxLEY, C. J., and RUSTOMIEE, J.,
and the reasons given by each of the Judges are not quite the
same. STANLEY, C. J., held that either a title had been acquired
by adverse possession or that leave and licence to build the house
must be inferred: whichever view was accepted, the plaintiff’s
suit failed, T have referred to this case because I do not think
that we ought to lay down any hard and fast rule as to the
presumption which arises in any particular case. In my opinion
this question of adverse possession ought to be decided on the
facts proved, and surrounding circumstances of each case. I
think the finding of Mr. Gauri Shankar is a finding that the
-defendants and their predecessors in title have acquired a title
by adverse possession. I think that'we ought to accept this
ﬁndlng unless we think that the finding is a finding which could
not legally be arrived at upon the evidence. In other words,
the question is whether or not there was evidence before the
court which would justify the finding of adverse possession. The
learned Subordinate Judge says :—¢ Possession is primd fucie
evidence of ownership and is presumed to be adverse unless it is
proved to have heen otherwise,”” I think that this is hardly a
correct way of approaching the consideration of the case. It
seems to me that primd racie the zamindars are in possession of
the whole of their zamindari, The possession primd facie of all
the occupiers of houses and sites in the abadi is the possession of
the zamindar. Butthis presumption is capable of being rebutted.
It is a very strong presumption in the case of an ordinary agri-
cultural village. The presumption is not so strong in the case
of a village like the present where the larga magonty of the
population are non-agriculturists,

In the circumstances of the present case I do not think that
it was necessary that the defendants should prove that they
expressly set up adverse possession more than twelve years
before the institution ef the suit as contended by Mr. Porter for
the respondents. Tn considering the natuye of the possession of
Chingi and Nanhe, 1 think that the court below was entitled to
 take into consideration the fact that tho majority of the population
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were non-agricultnrists. It was entitled to take into con-
sideration the fact that the occupiers of shops in the gimj
established by Mr. Redcoek had become the actual owners, and
that there would be a natural tendency for others to assert a
similar right, although they did not oceupy the new ganj. I
think also thab the court was entitled to comsider tho circum-
stances of the sale of the present site in 1901. It was sold in the
most public way for a considerable sum of money. The leave
of the court was obtained to the sale, and the dofendants 1
and 2 openly purchased the site. The circumstances of this sale
tend to show that people generally in the district would look
upon Nanhe as the owner of the site.

Lastly, T think that the court was entitled to consider the
long continued user of tho premises for purposes which were nob
part of the ordinary machinery of an ordinary agricultural
village. ;

In my opinion on the evidence the court was quito justified
in finding that the defendants and their predecessors had been
in adverse possession for more than twelve years before the
institution of the suit. I would therefore allow the appoeal with
the exception mentioned in the finding of Mr. Gauri Shankar
dated the 8th April, 1911,

Baxngrjt, J.—I agrecin the order proposed by the learned
Chief Justice. No doubt, in an agricultural village the zamin-
dar is presumably the owner of all the sites in the abadi; bus it

. does not follow from this that adverse possession cannot be

acquired of any particular plot of land. Kach casc must be
determined with reference to its own peculiar circumstances. In
the case of an agricultural tenant or a handierafisman or trador
whose presence is necessary for the requirements of the village,
the presumption is that his occupation of the site of his house is
With the permission of the landlord, In their caso the quantum
of evidence reguired to prove adverse possession would be groater
than in the case of other persons. But where, as in this caso, it i8
not proved that the occupation of the site in question was with
the leave and licence of the landlord, but it is proved that the
oceupier helonged to a class of persons, such as aw inn-keoper,
who ordinarily found no plage in an agricultural village, that he
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never acknowledged the landlord’s title and never paid rent or
_any other due to him for the occupation of the site, the ordinary
rule that every plaintiff against whom limitation is pleaded must
prove a subsisting title not barred by limitation will, in my
opinion, apply even when the plaintiff happens to be the zamin-
dar. Tn the case before us the court below has found on evidence
which it was entitled to take into consideration that the posses-
sion of the defendants and their predecessors in title was adverse
to the plaintiffs.- That finding must be accepted in second appeal.
I am unable to agree with the contention of the learned ecounsel
for the respondents that the finding should be held to be
erroneous in law, simply because the land in suit lies within the
ambit of the plaintiff’s zamindari. In view of the finding the
elaim must be held to be time barred, except as to the strip of
land mentioned in the judgement of the learned Subordinate
Judge.

CeaMIER, J.—1 also agree in the order proposed by the
learned Chief Justice. The facts have been stated fully by him
and I will not repeat them.

The ordinary rule is that a plaintiff in a suit for possession
of property against whom limitation is pleaded must prove a
subsisting title not barred by limitation; and this he generally
d oes by evidence that he has title and that he has been in posses-
gion within limitation, I apprehend that the rule applies as
much to a zamindar suing for possession of land lying within his
zamindari as to any other person. In the case of waste land and
in some other cases possession by the plaintiff beyond limitation
may be presumed to have continued until the contrary is proved.
There can be no doubt that in the case of & suit by a zamindar
for possession of land in an abadi which has been oceupied by an
agricultural tenant or by a person belonging to the village com-
munity such as the village lokar, the barber and the like, the
zamindar is entitled to rely on the presumption, the strength of
which varies with the circumstances of the case, that such person
held possession by leaye or licence of the zamindar, This pre-
sumption may, perhaps, be made, in other cases also, Where
such a presugmption can be made, the burden of proving adverse
possession lies on the defendant, and even when the presumption
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oannot be made, very little evidence is required in some cases of
the kind to shift the burden of provf on to the defondant. Bub
in the present case the circumstances wero peeuliar, It has Lieen
held that the village was an agricultural village, but two-thirds
of the inhabitants are said to have been non-agriculturists. Thero
seems to have been no proof and no ground for presuming thab
the zamindar had been in possession of the land ab any timo
during the last forty years, or that the defendants or their
predecessors held under him in any sonse, and I think that the
case might have boen disposed of on thabt ground. Assuming,
however, that the burden of proof lay on the defendants to prove
that their possession was adverse, T think that the lower appellate
courb was right in inferring from the proved facts that the posses-
sion of the defendants and the persons through whom thoy elaim,
has been adverse to the zamindars for cousiderably moro than
twelve years,

By rur Covrr—The order of the Court is that the appoal is
allowed, the decree of the lower appellate court is set aside and
the deeree of the court of first instance restorod, save to the cxtent,
of the strip of land mentionsd in the linding of BMr. Gauri Shan-
kav, dated the 8th of April, 1911. The appellant will have his
costs in all conrts.

Appeal allowed.



