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MISCELLANEOUS CIVIL,.

Bofore Mr, Justiee Tudball,
RUP QHAND (Prammrr) v, FATEH CHAND Axp ANOTHER (DEFENDANTS).*
Aot No. VII of 1870 (Court Fees Aot), section 7, clause V (b)—~Court fogm

Appeal—Suit for possession—Decres Jor qualified possessioh—Appeal seeking

o remove the qualification contained in the deeree,

Plaintiff brought aclaim fer possession of certain property as transferee
from a Musammat Gomi, to whom the property had besn begueathed by one
Musammat Gormti Eunwar, who had acquired it under a will executed by her
husband, The court of first ingtance granted him a decres for possession, but
limited to the life-time of Musammat Gomi. The defendant appealed, and the
plaintiff also appealed, seeking to have this condition removed from the deoree,
and paid a court fee of Rs, 10jon his memorandum of appeal, Held that the
court fee was sufficient, the plaintiff appellant heing in the position of a person
in possession of property who sought to clear his title and to obtain a declaration
that he had the full right of ownership to the property.

ON presentation of the memorandum of appeal the Stamp
Reporter reportied as follows :—

% The plaintiff brought a suit for possession of mauza Khudds and fo
recover Rs. 4,695 as mesne profits, The court of first instance gave the plaintift
& decree for possession of mauza Khudda to lagt only for the life-time of Musam-
mat Gomi and dismissed the rest of his claim. The plaintiff is dissatisfied with
the ahove deoree, and appeals tio this Hon'ble Qourt. He has paid a couxt fee
of Ra. 10 only on the first part of the relief in appeal, treating it ag & declaratory
one, v

« ¥ beg to gubmit that the suit hags not changed its character in appeal.
The objeot of the appeal is to get a decree for absolute proprietary possession of
the property in suit and not a life estate only as has been decreed by the lower
court, That being so, an ad valorem fee of Rs. 610 is leviable. Rs. 370 having
been paid, there is therefore a deficiency of Re. 840 to be made good by the
plaintiff appellant for this court,™

The following objections were preferred by—

The Hon’ble Pandit Sundar Lal avd Babu Durga Charan
Banerji, for the appellant ;—

«The plaintiff appellant claimed possession of mauza Khudda. The lower
court hag decreed tho claim for possession, and the defendant has appealed
against the snid decree for possession and has paid ad valorem court fes in full.
Rut the Subordinate Judge has added a conditior in the decres that the plaintifi’s
posisession. shall continue during the life-time of his assignor. By his appeal the
plaintiff wishes to got rid of this condition as illegal and ultra vires ; practically
he claims = declaration that the condition so afitached to the deorée is void, and

he] has pxud’a oourt fea of Bs. 10 for that relief. There is no change in the
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charaoter of the suit aa the office report suggests. He olaimod possession and
e has gob & decree for possession. The defendant has paid the court fee paynble
for that velief, ag he seeks to sct aside the deoree for possession. Tho plaintift
cannot and does not olaim possession by his appeal, bub he soeke to gab xid of
the condition attached jo the deores,”

The Stamp Reporter made the following further report s —

“Tn reply to the objection taken by the Jenrned advoeate for the appollant,
Ibeg to submit that in the objeation the lenrned advoonte eays, * there is no
change in the character of the suit.’ This itsell shows that ad valorem duty is
payable, The payment of full court fees by the defendant on his memorandum of
wppeal does not exonerate the plaintifi from Hability to pay on his moemorandum
of appeal the proper court fees loviable under the law. The lower court having
decrecd tho possession in plaintifi's favour to last for the life-time of Musammat
Gomi, the defondant could not but pay the ad valorem court lees on his memo-
randum of appeal,

«The object of the present appeal is to get & deoree for possesgion for ever,
.. he, the appellant, may be legally allowad fo remain in possession oven nlter
the death of Musammat Gomi, and X do not sce any reason why he should not
be called upon to pay ad valorem court-fees, the suit for possssion be governed
by seqtion 7, clause v (b) of Act VII of 1870,

“ Tyen concoding for the sake of argament that the plaintiff docs olaim a
declaration only in this appeal, I would submit that the deolaration sought for
involves & conseguential relief, for if the condition atiachod is removed, the
plaintiff’s possession over the property in suit would extend beyond the lifo-timo
of his assignor, Musammat Gomi, and he shall remain in possession of tho
propexty for ever.” . :

The Taxing Officer’s report was as follows +— ,

* The plaintiff brought a suit in which he claimed possession of certain

. properby—a mauza of the name of Khudda~—on the ground that this property
had been assigned fo him by one Musammat Gomi to whom il bad been he-
guenthed by Musammat Gomil Kuar, who had acquired it wnder & will exequted
by her husband, the original owner of the property. The Bubordinate Judgo
granted a decree Ior possession, but limited i to the life-time of the assgnor,
Musarvmal Gomi, The plaintiff appellant now seeks to have this condition ot
aside, and olaims a decreo for absolute and unqualified possassion, Tho question
is, whethar tho appeal which bears a 10-rupes stamp is properly stamped, On
the one hand it is contended that what the plaintift appellant olaime is posyes.
s.ion of the property, vis, possession unlimited in point of time ag againgt tha
limited posgession decreed by the lower oourt, On tho other band, it is ‘argued
for thfa Plaintiff appellant, that he has already got possogsion, or & dooros for
possassion, and that his position is, therefors, analogous to that of a man who

befng in Posﬂessi?n but @ding his title us absoluts ownor impugned, brings &
:zzlit‘:effor & declaration that his title i8 absolute but agky for no sonsaquential
with:uTto ::Z;Zi;i i?&‘lz&:l;:eﬁf be Isinifl that tfxe suitis only one for n deolaration

_ » If The plaintiff appellant succeeds, he will teke
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out execution, and be given an unqualified and wnlimited possession, whereas if
the deoree of the lower court stands, he will be given in execution ounly a limited
~possession. The most relevant ruling I can find is 8 B. L, App. 8. It appears

to me, therefore, that the appeal should bear an ad valorem stamp under section
URAC) B :

The following order was passed by the Taxing Judge.

TupBarr, J.—This 18 a reference by the Taxing Officer.
The plaintiff in the suit brought a claim for possession of certain
property as transferee from a Musammat Gomi. Musammat
Gomi is a person to whom property had ,been bequeathed by
Musammat Gomti Kuar, a Hindu widow, who had acquired it
under a will executed by her husband. The plaintiff was resisted
by a person who was also a beneficiary under the will of Gomti
Kuar. The lower court held that the plaintiff was entitled to
possession, but that that possession should be restricted to the
life-time 'of Musammat Gomi. The defendant has appealed, he
has paid full court fee, as he objects to the decree for possession.
The plaintiff has also appealed, and he seeks thereby to set aside
so much of the lower court’s decree as declared him to be entitled
to possession for the life-time of Musammat Gomi, and he asks
the court on appeal to declare that he is entitled to the absolute
ownership of the property and not to a limited interest. He has
paid a court fee of Rs, 10. The Taxing Officer is of opinion that
the appeal should bear an ad wvalorem stamp, as in a suit for
possession of land under section 7, clause v (b) of the Court Fees
Act, T find it difficult to see that the appeal falls under this
soction and clause, As matters stand now, the plaintiff appellant
seems to me to be in the posifion of a person in possession of
property who seeks to clear his title and to obtain a declaration
that he has the full right of ownership to the property, Under
the circumstances I think the Rs. 10 paid as for adeclaration is
sufficient. ’

Order accordingly.
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