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Before Mr. Justice T o ite n h m  and  U r . Justice Banerjes. 1889
JITU LAI MAHTA (DEFENoAJfT) v. BIN DA BIB! ( P l a i s t i f f ) . *  — —

Succession A c t [ X  o f  1865), s. 96— H indu  W i lh  A ct { X X I  o/’1870), as. 2, 3 
Zapsed Legacy— Lapse o /  g ift  to testator's lineal descendant— FroTiaie 
and A dm inistration A c t  ( V  o f  1881), «. 131.

A testator, by hia will dated tho 22Qtl April 1878, gavo"a legaoy "of 
Ba. 5,000 to liig son’s daughter Joilha, to be paid to her oat o£ a oertain 
sum owing to tho testator by tho Rajah of Bettia.

Tho testator (lied on the 2nd February 1881, and Jodlia ia October 1879 ; 
the money due by the Rajah of Bettia was realized on the 7th December 
1884. Jodha left an only child Binda, who was bom before the death of 
the testator.

Bitida sued to recover the legacy left to her mother; the defence waa 
that the legaoy had lapsed. H eld , that Jodha was, ia point of law, within tho 
meaning of s. 9S of the Suocession Act, n person in esistence at the death 
of the testator, because a lineal descendant of her’s surrived the testator.

One Joyrara Lai Mahta, by his last will and testament, dated 
the 22nd April 1878, gave his property to the two sons of his 
daughter Poona Bibi, subject to a bequest of Es. 5,000 to Jodha 
Bibi, the second daughter of his deceased son, Balgobind Mahta. 
Jodha Bibi died in 1879, and the testator on the 2nd February 
1881.

The following is a geneological tree of the families of Joyram 
Lai Mahta and his brother ;—

BAM OHUttS I iA t M AHIA. JOTRAM  H I .  MAHTA,
died Snd F e b f .  1891.

Bal&k! la l .  Iinabniiniirtia. Btaollnatb. Balfiobinil Poon» Dibi n i, 'J ita
m. Uadhu Jillii. £ a l M abta (d«fsndaol:>.

Janabt Biln ^lodha JiW  (aied Saottajal Nntbunl litf 
m, Buldeo F«(Bad. U ih  Oct. 1879) died. died Int Adv.

m, £ a q j  Bobari Jjil, legs.

ITaram BiM. Blnda Bibi (plafatifl).

* Appeal from Original Decree, No. 97 of 1888, against the decree o£ 
Baboo Grish Chunder Ohatterjee, Subordinate Judge of Tirhoot, dated the 
16th of February 8̂88,



1889 The testator’s will contained, amongst others, the following 
' jiTu '“a-fcter of favour, I  made up my mind to^ve some

Mahta cash to the following men and women; but at present being ill and 
Bjki>a,'bibi- short of money, I  am unable to realize my desire, which I  there­

fore express here, and strictly enjoin my daughter's aona that, 
upon realization of the principal and interest due to me from 
the Maharajah of Bettia under a bond, they should first liquidate 
the debts due from me, and then, after paying these debts, they 
should pay to the following persons the sums fixed by me for 
them as shown against their names :—

(1.) To Ram Ohurn Lai Mahta, elder brother," 
if he be living, and, if be be dead, to 
his sona and grandsons, on consideration Ba. 7,000.
ofthelt being heirs of the said Earn 
Churn Lai Mahta 

(2.) To Bachu Bibi, \yidow of my son ... Es< 6,000,
(S.) To Janalu Bibi, wife of Buldeo Persad, > g

my eldest grand daughter J ” * *
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Bs. 5,000.,

my eldest grand daughter 
(4.) To Jodha Bibi, my younger grand­

daughter and wife of Konj Behari Lai 
The bond debt, referred to in tbe testator’s will, was realized by 

Jitu Lall, in full, on the 7th December 1884,
Davodyal predeceased the testator j Binda Bibi being bom 

previous to the 2nd February 1881.
Binda Bibi, not having been paid the sum of Bs. 5,000, which 

was expressed to have been given by the testator to her mother, 
through her guardian, Kunj Behari Pershad, on the 23rd 
November 1887, gave notice to Jitu  Lai that, if the principal with 
interest were not paid -within five days, she would bring a suit to 
recover the sum. No payment having been made on the 
expiration of the period .mentioned, she Isrought, by her next 
friend, Kunj Behari Pershad, the present suit for recovery of 
Rs. 6,780 against Jitu Lai.
■ The defendant contended that the legacy had lapsed, ■ Jodha 

Bibi having died before the testator.
The Subordinate Judge held that it was the intention of thd 

testator to make an absolute gift of the sum of Rs. 6,000 to 
Jodha Bibi, and that the exception to the geij'.eral rub,, as ttc



lapsed legacies, laid down in s. 96 of the Succession Aob applied, 
and that, therefore, the plniutiff being a lineal descendant of th e  Jiin Lai, 
testator was entitled to recover. A decree was, therefore, given 
in favour of the plaintiff for the sum of Ea. 5,000 \vith interest Bibi.
at 6 per cent.

The defendant appealed to the High Court.
Mr. Evans ('vvith him Baboo Mohesh Chwnder Ohovidhry 

and Eaboo Taruck Nath Palit), for the appellant.
Mr. IVoodroffe (with him Baboo Eem  Ghunder Sanerjee 

and Baboo Umakali Mooherjee), for the respondent.
Mr. Evans.—Even supposing s. 96 of the Indian Succession Act 

to apply to the case, it being clearly the intention of the 
testator, inferable from the entire will, that the legacy to Jodha 
Bibi should lapse in the event of her predeceasing him, the decree 
of the Judge was wrong; though s. 2 of the Hindu Wills Act 
makes s. 96 of the Succession Act applicable to the will of Hindus 
generally, yet, having regard to a. 3, s. 96 cannot operate so aa 
.to prevent a lapse of the legacy. I f  it did, it would be contrary 
to the rule laid down in the Tagore case (J.)—See AlangamoviJoH 
IJabee v. Sona/nioni Dabee (2). The effect of applying it would 
be to make it possible that a gift by will should take 
effect at the death of the testator in favour of a person not then 
in existence, and to enable the heir of the deceased donee or a 
creditor of the deceased donee to claim it as assets of the 
donee who was not in existence when the gift took effect.

According to the principle laid down in Alwnga/monjovVa 
case (2) this cannot be done.

Ifc cannot be contended that Biada Bibee, the daughter 
of the donee, takes direct. I t is clear that the creditors (if 
any) of the donee would have a right to have the money 
applied as part of the original donee’s estate, in preference 
to creditors of Binda, or that the Official Assignee of Jodha, 
the original donee (if she was insolvent), would get i t  “ Ex­
istence in contemplation of law,’'  spoken of in the Tagore casei 
means existence in contemplation of Hitidu Law, either special 
texts, or on general principles.

(I) 9 |b. L. R., 377. (2) L L. B., 8 C alo.,m

VOL. XVI.] CALCUTTA SERIES, 561



1889 Having regard to s. 8, it is a petitio pnncip ii to contend 
jiTTj LiiT that the donee was alive in the contemplation of the law as laid 
mahta. jjj g_ gg . gjj. question is whether s. 3 does not prevent

Dinda Bibi. g. 96 operating so as to enable a Hindu, who cmild not take apart 
from that section under the principles of Hindu Law, to take by 
virtue of it.

Mr. PFoodrojfe for the respondent—Aa to the appellant’s argu- 
ment on the intention of the testator—such intention would 
have been invalid if s. 96 applies, there would have been no 
necessity for providing for the gi-and-daughter’s descendants, but 
there would have been necessity for providing for the brother's - 
descendants. The case of Alangamonjcn'i Dahee v. Sonamoni 
Dabee (1) does not apply, it deals with the case of an unborn 
person, and decides that gifts to unhorn persona, which are invalid 
under Hindu law, have not been made valid by s. 99 of the 
Succession Act. The question hero is not as to such a person, 
but is as to a gift to a pei’son who dies before delivery is given. 
Hindu law does not necessarily require the donee to be a sentient 
person,-or rather it treats as sentient beings some who ordinarily 
would not be so treated; for it recognizes gifts to idols 5 Kwnam  
Adm a ErisJma, Deb v. K m iara Eriskna Deb (2) and Krislma,-' 
Q'aviani Basi v. Ananda Knahna Bose (3); the offering of pindas 
and water to the deceased proceeding upon the principle that 
the will of the donor, not the acceptance of the donee, is the 
cause of property {Jimuta Vahana’s Dayabhaga, ch, 1, as., 21, 
22). Further it provides for the case of the completion of gifts 
either to one who is dead, but erroneously supposed to be living, or 
to one who is living, but dies before acceptance; GolebrooWa 
Digest, Bk. V. ch. I, s. 1 : Jaganatha’a (Madras Ed.) 190. A 
corporation is not a sentient being, but yet gifts may be made to 
a municipality. The rule in the Tagore case does not require 
the donee to be a sentient person; see Jotindra Mohun 
Tagore v. Ganendra Mohun Tagore (4) and Jaganaiha'a Digest 
(Madras Ed.), 191. There is here a statutory existence, afi the 
person is in. contemplation of law in existence by virtue of

(1 )  I . L. R., 8 0«lo., 637. (8 ) 4 B. B .,a S l (258).
(2) 2 B. L. R., 0. 0., 11 (47). (4) 9 B. r... R., 877 (400).
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s, 90, and in this way the uncompleted gift is called into effect 1889 
in conformity witli Hindu law. J itct L a-l

Thejudgmeutof the Ooitrfc (ToTrE.WA.ai and Banebjee, JJ.) Mahta 
■was delivered by B in d a  Bibi

B a n er jee , J.—Tho defendant is the appellant in this case.
The facts are shortly these : One Joyrain Lai Mahata executed 
a will on the 22ud April 1878, whereby amongst other things, 
he bequeathed a sum of Rs. 5,000 to hia sou’s daughter,
Jodha Bibi, to be paid to her out of a certain sum of money 
that was dtie to him from the Maharajah of Bettia. The testator 
died on" the 2nd February 1881, and Jodha predeceased him, 
having died in October 1879. Tlie plaintiff Binda Bibi, who 
is the daughter of Jodha Bibi, was, of course, boru before the 
death of Joyrara Lai; and the money out of which the legacy 
to Jodha Bibi was to be paid was realized from the Maharajah 
of Bettia on the 7'th December 1884.

That being the state of things, the plaintiff, Binda Bibi, 
brought this suit to recover the sum of Rs. 5,000, with in­
terest, upon the ground that she was the sole heir of Jodha 
Bibi.

The defence was that the bequest had failed by reason of Jodha 
Bibi having predeceased the testator.

The Court below overruled this objection, and gave tHfe plain­
tiff a decree according to the provisions of s. 96 of the 
Indian Succession Act which applies to wills of Hiadus, holding 
that as the bequest was iu favour of a lineal descendant of the 
testator, and as that lineal descendant died leaving issue, the 
bequest did not lapse.

The defendant has appealed and the two objections urged on 
his behalf are, first, that eveu if s. 96 of the ludian Suc­
cession Act was applicable to this case, still, there being a clear 
intention in the will, inferable from other provisions in that 
document, that the legacy to Jodha Bibi should lapse in the 
event of her predeceasing the testator, the Goatt below was 
■wrong in giving the plaintiff a decree; and, ia the second place, 
that though s. 2 of the Hindu Wills Act makes 8, 96 
of the Succession Act applicable to wills of Hiadus, gener­
ally, yet, having regard to the provisions of a, 3, it must
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1889 be held that s. 96 cannot operate in  favour of the plaintiff eo 
jiTTT Lal as to prevent the lapsing of the legacy.

M a h t a  With regard to the former of these two contentions, we think 
B i n d a  Dibi, there is nothiag ia  it. The provision of the will to which refer­

ence was made, as indicating a contrary intention, ia a bequest 
in favour of one Earn Ohura Lal, the brother of the testator, that 
provision being to the effect that the legacy is bequeathed to 
Ram Ohum Lal, and, in case of his death, to his sons and grand­
sons. I t  has been contended that as there is no similar provision 
in the case of the bequest to Jodha Bibi, we must take it that 
the bequest to Jodha Bibi was for her personal benefit-alone, 
We do not think that any such inference follows. In construing 
this will, we must take it, that the testator knew the law that 
governed his case; and if, under that law, a. 96 of the Suc­
cession Act could prevent a lapse in the case of a bequest to 
a lineal descendant, it was not necessary for the testator to have 
made any provision in the case of the bequest to Jodha Bibi, 
such as he has made in the case of the bequest to Ram Ohurn 
Lal, in whose case there is not a similar rule for preventing the 
legacy from lapsing. Therefore, the question of a contrary in­
tention, being inferable, depends upon the other question, vig>, 
whether s. 96“ applies to this will,

This brings us then to the second contention raised by the 
learned counsel for the appellant. That contention is sought to 
be supported in this way. I t  is urged that the parties being 
Hindus, and it being a settled rule of Hindu law as laid dowa 
in the case, that none but a person in existence, either
in fact or in the contemplation of law, can take a bequest under 
a will, to allow s. 96 to have operation in this case in enabling 
Jodha Jiibi to take a bequest at a time when she was deÊ d, 
would be in direct contravention of that rule. And, in support 
of this contention, the ease of Alangamonjori Dabee v. Sonamoni 
Dabee {1) ia referred to. That case no doubt puts a comprehen­
sive meaning upon the language of the last clause of s. 3 of the 
Hindu Wills Act, and would, apparently lend some suppotit 
to the appellant’s contention. But the facts of that case were 
not the same as the facts in the present case, and all we iieod,

(I) I, L, E,, 8 Cftlo,637.
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therefore, say about that case is that it cannot be taken as 1889 
governing the one now before us. Jitu Lai.

In the present cage the mode in which the bequest to Jodha
Bibi haa been construed by the Oourfc below and has to be Bibi,
construed under the provisions of s. 96 of the Indian Succes­
sion Act, is one that comes, in our opinion, within the rule in 
the Tagore case (1) which is laid down in these term s: ‘ A person 
capable of taking under a will, must, either in fact or in contempla­
tion of law, be in existence at the death of the testator.’ Now,
Jodha Bibi was, in the contemplation of law as provided in 
s. 96, A person in existence at the time of the testator's 
death, because a lineal descendant of hers survived the testator.
That being so, we do not think that by giving efifect to this 
bequest, the rule in the Tagore oase is in any way contravened.

I t  was urged that when that rule speaks of a person being in 
existence in the contemplation of law, the law referred to must 
be taken to be the Hindu law, We do not think that that 
is so, for in the judgment in the Tagore case we find that 
J)heir Lordships, when speaking of a person in embryo as being 
a person in existence, referred to general principles of juris­
prudence for coming to that conclusion and not to any specific 
rule of Hindu law.

We may also observe that the effect of our upholding this be>< 
quest is to make the legacy vest in Binda Bibi, a  person who 
was in existence at the time of the testator’s death, so that, in 
fact, the application of s, 96 does not lead to the creation of any 
estate which the testator could not have created under the 
Hindu law. We think, therefore, the judgment of the Court 
below upon this point ought to be upheld.

An objection was taken that the Court below was wrong in 
allowing interest upon the legacy; but we do not think that objec­
tion to be of any weight, having regard to the provisions of s. 131 
of the Probate and Administration Act.

The result is that this appeal must be dismissed with costs,
T. A, p,

(I) 9B .L .B ., 377.
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