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F o r  the above reasons we allow the appeal in  part and in  lieu  
t)f.fche decree for possession o f the property we declare that the 
transfers made by the M uham m adan defendanfes in favour o f the 
H in d u  defendants are invalid. A s  the appeal has iu  substance 
failed and the point on which the decree has been modified was 
not taken in the gronnds of appeal, we direct that the appellants 
p ay  the costs of the respondents.

Appeal dismissed.

Before Mr. Rustics Karamai Susain and- Mr. Justice Ohamur, 
KISHORI DUBAIH (P l a in t ib 'f ) v. MUNDBA DXJBAIN iUJD a n o th e b  (D e i ’SJBT-

d an tb).*
Comtruction of dooumevit—WiU—Gift—Property given to two brothers who luere 

joint—Nature of estate talsen by brothers—Ei%du law.
Where propeity is given or deYised, without; specification of th e  individual 

interests of the recipients, to persona who are m.embers of a joint Hindu family, 
it doea not follow that they take such property as joint property, th e  principle 
of jo in t  tenancy b e in g  unknown to Hin^u law save in connection with the joint 
Hindu family. Jogestoar Narain Deo v, Bam Chandra Diitt (1), 3ai Diwali y. 
Fatel Beohardas (2) and Qopi v. Jaldhara (3) referred to. Mafihamna Kunwar 
V, Balliishan Das (4) doubted.

T h e  following pedigree explains the position of fche parties
to this appeal and other persons to whom reference will bo made

EAM OHABAN DUBE.
(died June 1878).

Deoki Nandan 
=  Sonkali.

Laohhmi Prasad

Kali Prasad 
(died March 1887}.

Sarup Narain. Jainii Prasad 
(died 1889)== 

Mundra, defendant.
Triloki (died 20t)h April 1008)

-=Kishoi:i, plaintiff.

D eok i N andan died in  M s father^s lifetim e. K a li  Prasad was
alleged to have become a fakir, but ' be returned and filed a buU
~  ■ AT)rr-l X-,. OHO o£ 1.010 from a decree of F. D. Simpson, District

Judge o! of August, 1910, reversing a decree of Guru
.^rasad Dulie, Additional Subordinate Judge ot Gorakhpur, dated the 23rd of 
March, 1910.

(1) (1896) T. L. B., 23 Calc., 670,
(2) (1802) I. Ir. B., 21} Mow., 445.
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(8) (19J0) I. L. R., 38 All. 41.
(4) 1̂ 1904) I. L . E., 28 All., 38.
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1911 foi’ rartition, in which, a docree was marto on. 1,ho Cith. of Jtino
1874, giving him a oiie-tlurcl share.. Ja,ini;i Prasad died in 188jj^ 

p-DBAiH and after him Sarnp Narain eoiitimiGt] in |ioR!'.c'RF.ion. I.fo was
llmmi. succeeded hy his son Tj'ilold, and libo InJ.ter hy Ins widow 'Kiahori.
DuBiiN. ]\ixiiidra, the widow of Jainti Prasad, oxonniud n. leaso nf tAvo

villages, Miaraiilia and Gnhii' Bahar, (daimiiio* iha,(; they woro 
her husband’s BGlf-aoquisiirion. Sli.o act up a o'ifli hy 11am f Jliarn.ii 
and a will of Kali Prasad in favour of: th,o 'Invo hroi-hcrfi. 
Musammat Kishori then filed tliri presenii Biiili t.o have tho lca,sti 
Bet aside, alleging that thoi-se doenmonts had novcr hcon given 
eifeet tô  and that the hrothors ha/I talv(',ii the ert(.a,!.o jcvinily i!i t,l\o 
natural course. The court of fir,st iiiKtancii licld that Jainti 
Prasad and Sarup E'arain Avero jiiinl; ; that tho p,'ift w.‘IH of int 
operation, as E,.ara Giiaran -w'as j<>-int with tlicm, and thiit tb\y v/s’W 
the natural heir.s of Kali P,rHKad. Tlio drfon^lant a|)poi>.lod, 
alleging that the hrothors aycvo not joint, an thoy nsod to live 
separately. Tho Distriot Judge hold that the property had been 
held in severalty, as there had been a gifi;. A b mulation did not 
correspond to the actual sliarea  ̂ there mn«fi have lit-cn. family 
exchanges and transfers of tlie pr(!pi-.rty. Tlie plaintiff 
appealed.

The H on’ ble Pandit Surtcf/ir Lai (with him  D r . Suthh 
Chandra JBanerji and Munnhi Qovind P/umad, for tho appcl- 
lai-it:—

The whole property was joint and ancestral. Tho will suhI 
the deed of gift were executed, but had iiover boon given offcei;

, to . The property had devolved in tho natural conrsc. 1?ho will
o£ K a li Prasad merely declared his natural hoirr; to bo heirrt. l  b
simply said ‘ jo bhatijf/nn Juf/niiLTe Juwi W(1'Hh (ipna (luyciiffi 
kdfh& likh djQl& hdin.’ Tho gifi; by llain (,Jhur;ui was invjUi*! 
because the property was joint fam ily |n’oporty. 'iliore was no 
specification of shares even. Thorc! was no ovidorifo 1*,) miy
partition in the fam ily save that about K a li I»ra«id’ a. Thk  was
comprised in the deeree of the Cth of Juno, 1874, whioli m ondy de- 
fined.his share aa one-third. TIiIh partition caih l only !)0 ofixjotiiva 
as between the brothers, but would not affect tho brofchor^s kotw.

; Therefore Sarup Narain and Jainti Prj^ad continued to be jo in t.
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There m ay have be3ii parbitionasbebw eau K a li  Prasad and R a m  1911

.Qhai’aii, bufc there was no partition  intei' se bebween Earn, C haran e is h o ^
Laehhm i P rasad  and his sons. P robab ly Laehhmi Prasa'd was D dbaih

alive oil the date of the g ift  by R a m  Charan. There can be on ly  Mundba
two theories in  the ease. E ith er on the partition ]>y K a li  Prasad^ Dubaih

the rest o f the fam ily  continued joint^ or there was also a division  
between them  consequent on  the partition . 'A ssu m in g  that there 
was tins fresh partition, Laehhm i Prasad would have got his 
share of the proparty, and that share would be jo in t as between  
him  and his two sons, and R am  Charan ’s own share w ould  
descend to them as joint property. The decree o f the 6th o£
June, 1874 , was also in  the p lain tiff’ s favou r, because it a lso  did  
not specify any shares except that of one-third awarded to K a li  
Prasad.

T h e question is whether Jainti Prasad and Sarup N'arain were 
jo in t when Jainti Prasad died. N o  actual partition between, 
them  was proved as a m atter of fact. The coirfc o f  first instance  
found that tliey were jo in t. T h e low er court did nob go into 
the question at all. I f  there was no actual evidence o f parti­
tion, there was no inference of partition  in  law. A ssu m in g  
that R am  Charan and Laehhm i P rasad  got on e-th ird  each,
Laehhm i Prasad’s one-third share w ould  be jo in t as betw een  
Sarup N'arain and Jainti P rasad. There was no proof even  
that Sarup N arain  and Jainti Prasad were born at the tim e  of 
the partition ouit. Therefore Laehhm i Prasad and his sons 
were jo in t, and as betw een the sons there w as no parti- 
tion.

L achhm i’ s interest was inherited jo in tly  by his sons and be­
came Joint property. I n  an y  case, the two villages, M isra u lia  
and G ular Bahar, w ould be jo in t properby, a ad  these very v i l ­
lages had been, leased out by the respondent. There was no  
specification o f shares in  the w ill by K a li  Prasad. T he wliole  
property was therefore g iven  jo in tly  to tw o m em bers o f a  jo in t  
fa m ily , and would descend to them as join t property j Venhay- 
yamma OariM v , Tenhataramany^amma BaJmdwr Qaru (1).
'This was a  very strong case, and it did not accept the A lla h a b ad  
ruling on the point, th(^ugh the latter was so reasonable. T he

I f
(I) {im ), I. L. R., 25 Mftd., 6T8 (85),
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1911 P rivy  C ouncil M d  that under an iiitestiacy, daugliter’a sons 
would take jo in tly . N o t only the sons o f one daughter, but ^  

^ ubaS  sons of several daughters residing in Beveral fam ilies at Bovoral
Mdhdba places w ould all hold a joint estate in  any property that descended
Dtoain. to them, and that property would poBseaH a ll the inc.idents ol:

jo in t fam ily  property. Their Lordships of the P riv y  C ouncil 
overruled Jasoda Koer v. Sheo Ferslutd Singh (1), whioli had  
laid  down that if  any property that was not joint property earne 
i n t o  the possession of jo in t niemhers of a fam ily, it w ou ld  not  
be joint property.

This ruling applies if  there is no separate spocifioation  
of shares, i.e. if the g ift or sale be made jo in tly . I  m ay  
refer to  the ease of a jo in t purchase. T his is the case of 
a jo in t gift. Those are modes of acquisition o f property . 
T he ordinary presumption, of H in d u  L aw  is in  favou r  
of jointness. The instance of the funds being separate o n ly  
rebuts that presumption. I f  there are six members in  a 
joint fam ily property given only to three or four, w ould it  be 
joint as between these three or four. There is no getting out of 
the Privy Council case. The facts arc almost parallel. P r o -  
perty is held here join tly . Sons and nephews m ay not be 
co-owners, yet they hold it jo in tly . T he contrary must bo 
shown by him  who alleges separation. N o  difieronee can bo 
made, because persons in  the ascending or descending lin e  do 
not share in  the joint property | M'Xdhahai v . Manarav (2 ), 
Maf^hnmna Kunwar v . BallcisJmn JOua (3 ), Durga Dei v. 
Balmahund (4 ) and Mam Fershad &ingh v. Zakhpali KoQf 
(5).

The course of conduct later on in  the fam ily w ould show  
the devolution of the property. I t  was not neoossary for the 
plaintiff to prove adverse possession. She succeeded to it  in  
the natural course. I t  was alleged that there was no denial o f  
defendant's title before suit. I t  was unnecessary, because defend­
ant was not in possession, and it only became necessary w hen  
she executed this lease. I f  K a m  Charan, L achiai Prasad, and

• (1889) I. L. E., 17 Oalo., 33. (3) (1905  ̂ L L. B.. 518 klU  88,
(i) (1879) I. L. B., S Bom., 151 (153). (i) (A90;j) I. L, R, 29 AB. 93.

(6) (1902) I. L, B.; 80 Calo., k i  (Wi), '
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his sons were joinfc  ̂ the latfcer succeeded to the property b y  igu
inheritance and held it jo in bly . I f  partition  was assumed, th e  kishoiji

interest of Lachhm i P rasad was still jo in t with that o£ his sons, DaBAiisr
and the share o f R am  Gharan came to them jo in tly ; as also did Momcba
K a li  P rasad ’s interest in  his share. T h e  villages under lease 
were covered neither by the g ift  nor by the w ill. They devolved  
on the plaintiff, and the defendant had n o title. Tire lease was 
invalid  in  law .

Babu Surendra Nath Sen (w ith him  th e H o n ’ble P an d it Muti 
Lai Nehru) for the respondents :—

The decree of the 6th of June, 1874 , was not a mere declara­
tory  decree, as it contained a partition of revenue-paying property .
T h e terms of that decree themselves show that it was a  partition  
decree. I t  was passed on  tw o suits fo r  partition, one against 
R am  Oharan and one against Lachhm i P rasad and the w idow  o f  
D eok i jSfandan. A  decree for one-third would never have been  
passed unless there had been persons in the suit representing  
particular units of the fa m ily . The nature o f the tenancy was 
converted fro m  jo ia t  tenancy to tenancy in com m on as soon  
as the court.had to determine a share. I t  was not necessary for  
the decree to separate Ijachhm i P rasad and his tw o eons. The 
ruling in  29  Allahabad does not affect the case. So long as 
Earn C haran’ s share was n o t determined, K a li  Prasad^b could not 
be found. H ence the shares o f both R am  Gharan and Lachhm i 
P rasad had to be found. I n  29  A IL , 9 3 , half had been g iv en  to 
uncle and half to his brother’ s tw o jo in t sons, it w as not neces­
sary there to  determine the shares o f the two sons. T hey were 
treated m erely as members of one branch. The sam e principle  
applies hero; Balkishen Deis v. Rm n Narain Baku [1). K a l i  
P rasad did not continue jo in t  even after the decree, because the 
w ill declared that he w as the sole and absolute ow ner, and he 
executed a sale deed to  Ish ri Prasad o f one-third o f his ow n on e- 
third share on the 14th of A ugust, 1874 .

I  w ould invite the atbention o f the Court to the g ift o f R a m  
Gharan. T he gift m ilitates against the theory o f jointness.
W h a t could be the ostensible object o f  m ak in g a g ift to his 
natural heirs, who were ^^Iready m em bers o f a jo in t fa m ily  ? The
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1911 parties to tli0 decreo constitutefl l;ho aggrog'afio of tlio joiEb
-— -̂------- ffcimily; Fdrsattim li<io v. Il<(dlui B(fii (i). Ah lu) lilitM3;isu of

d X S  daiigbtersj tlie goiwral rule wlm (,luiii davighi'.oi'M ('lOdli- a joini;
estate, and if one o£ them di.o(L hur sous (•oiilil, uof, Htn'.c.otid as

MdNDBA , • 1. » r • I t )
D o t w h . a g a in s t  th e  o tk o r s . T h o v o  w a s  n o  q u e a t io ii  o t  11 uuiu. I ja s v , b u t

e i i t i r o l j  o f  coiisbi’ iie iiio u ; Si’d6»itU',y SoiH'jcAfiiifytiaii Dii.sî u, v . 

De-mhibndoo M'ldllck ( 2 ) .  O n e  n lio iild  lo o k  bo (.hn .s u r r o iiiu lin g  

oireiim ^itaticas o a l j  i f  fchoro w iw  an, iiiiihig'uiiiy i d  cofi.sfiriuifciou. 

l a  1878, th e  tosta b oi' c jo a ld  liav(3 u o  a!\(,)i(,‘.i|uil;ioit.'4 t h a t  J a i i i t i  

P r a s a d  w o u ld  d io  y o u iig , b eiia iw o i f  J j i i n t i  .ih-asai}. w o u h i, h a v e  

l e f t  a n y  ch ild rou ^  tlic y  w o  it Id n o t  iiilK n ’it . A. p n ^K u iu jitloii, ctf 

j o i n t  tCiiiancy o x is to d  in  I l i i i d u  L a w  h u t noli in  .IOu,L?iish L a w .  I t  

w o u ld  be a  (|^ao«tlori oi: c o u .’-bL'uctiou, in  oa u h  a n d  w o u ld  n o t  

b e  lio ld  jo in t  m o rtily  hucau'40 th o  dt.>nt‘Ofei h a p p c u u d  to  b c j o i r i t /  

Vydm-Mkt y. Nitgimimil (o). T h o r d  w a s  a  c o n fiiu t  dI: j i u l i c i a l  

o p i i i io t io u t h ia  p o i n t , t i ll  JogedW i/i'N<n\iki D(k) v . lithifh (Jknmirio 
D%tt (4), w iiieli o v e m i l o d  11. M a d . ,  a n d  h e ld  tiia t  do<uiniuiitH  w ort) 

to 1)6 subject to natural iuterpretatioii and not to ttH'liiiituil I'uks 
o f English law. Rewun rerHCid v . Mushimuit Jimih.a Beiilrjj (6), 
Mcinkam'tKi Kunwcir v. Buikhkan Dm (15), Qo'iih v. Jii-ldhari  ̂
(7), Bkoba Twriwi Dabya v. Pmry Lull Bimiyal (8)^ B<ti D iwtili 

Y. Batel Beohardaa (9) and Karwppm NaohMV v. Hmkamntt- 

faya%an GkeUy (10) ^Yoro also cited.
A s  to the argumoub that th.a doeiimontH had not bcun givoii 

effect to, tliere was a clear lindlng of fact in blio jiidgom ent o l tlio 
lower court, aad this ground could irot be urgod iix second uppoiii. 
The two -villagea of M israulia and Gular Bahar woro m o ro lj  
reolaimed jungle and so had nob been mentioned b j  Jtiairie in 
tlie deeds. Their Lordships had to look at tlio deod o f g ift  
.only by itse lf ; Z(LhuvcLn v. Mahim (11), M ere co iitjn u itj of 
possession was not adverse possession. Tho latter had nob been  
proved.

M unsM  Govind Prasad, in reply.

(1) (1910) 7 A. L. J„ m ,  (450). {G) (1005) I. L. M., 28 AU., 38.
(2) (1857) 6 Moo., I. A., 526, (550). (7) f 1»10} I  11 E., 83 A ll, 41.
(3) (1888) I. L. R., 11 Mad,, 258. (8) (18'J7) T. Ij, 1% 2-i Oalo., «40. (65ii);
(4) (1896) I. L. R., 23 Oalo., (370. (9) (1902) I. L. B., 20 Bom., 445.
(5) (1846) 4 Moo., I. A., 137. (10) (1^03) I. L. 11, 2f Mad., auO,
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C h a MIEE^ J .— T he follow ing pedigree explains the position  of ig ii
the parties to this appeal and other persons to whom reference EisnoBi
w ill be m a d e ;—  D u b a in

R A M  C H A B A N . M o h o b a

1 D u b a t n .
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K a li  P r a s a d .  P ra sa d . D c o k i  F n n fla n  —
MtiBamma;, Sonlaili.

JiV m ti P r a s a r l =  E a n ip  N tira in .
M u s a m m a t  M u n d r a  {

( r e s p o n d e n t ) .  T r i lo k i  N a r a i n =
M u sa n a m a t  K is h o r i  

(a p p e l la n t ) .

A fter  the deafch of .Deoki N andan, which occurred m any years  
ago, Ram  Gharan, his sous K a li  Prasad and Lachhm i P rasad, 
and his grandsons Jainti P rasad  and Sartip N arain  cons&itnted 
a joint fa m ily . I n  1874, K a li Prasad bronght snits against 
Rara Charan, Lachhm i Prasad” and S on k ali for partition and  
possession o f his share in  the fa m ily  property and obtained  
decrees which established his right to possession of a one-third  
share. In  A u gu st, 1876, K a li Prasad m ade a will ,whereby he 
le ft  his shares in  the v illa g es K a ty a lii, B isanli, K anui'a  and  
B adhya, to liis nephews, Jainti P rasad and Sarnp N arain . I n  
January, 1878 , R am  Cliaran executed a deed of gifb whereby he 
transferred to the same two persons his ancestral and aeq^nired 
shares iu  the four villages m entioned above and other property. A l l  
the males in  the fam ily  have died. T h e  dates on which they  
died are not m aterial.' I t  is on ly  necessary to state that Jain ti 
P rasad predeceased his brother Sarup N arain , and on Jainti’ s 
death mutation of names in respect of the shares standing in his 
nam e was made in  favour o f the respondent, M iisam m at M undra. 
O n  the death, of Sarup IsTarain, m utation o f names in  respect o f  
the property standing in  hia nam e was made in  favour o f his 
sou, T rilo k i N arain, and o n  the latter’s death in favour of the 
appellant, M nsam m at K ish ori. I t  m ay be m entioned here tliat 
M iisam m at Sonkali was at one tim.e recorded witli Jainti and  
Sarup as one o f i';;.; f>ron::}cf!or<̂  o!‘ siraros in two vjllagof^ called  

n SIisraulia  and pv which seems to have puzzled
the low er appellate court. The explanation is to be found in  
the deed off gift exei»nteatby’ Earn Charan, whereby lie gave his
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Kisnoii,!
DUBiOT

V.
MUNPTli
D dbain ,

1911 shares in  ecrtain jim gle  land lio Mixsammat, Sonkali for life  and 
thereafter to his two grandsons. That land) as tho lowor appel­
late court has sl̂ l0 ŷI.lJ is now  know n as M isranlia  nitul G n lar  
Baliar. W itli tlio oxeoption of tlioao two villaigoa tlio whole of 
the property in  the six villag'cs with wliich wo aro conoorncHl in 

Chamier, j .  present casG was for m any jc a rs  rocoi’dcd I t i  tho n a n iO H  of 
Jainti Prasad and Sarup N a ra in .

The respondent, M nsam m at M nndra, having niado a Inaso of 
li6r recorded sliares in two of tho villages in favonr ol; tho rospon- 
dent, M ahant Boni Bibikanandgii', and havinfj in, other w'^ays 
sliown, that sho intended to claim  a w idow ’s estate in tht; property  
recorded in her name, tlio appellant brought tJu; suit out oi* wliich  
this appeal lias arisen, tdainiing a declaration thali .sh<3 is tlio 
owner and in posses,ssion of tho property recorded in M  nHammat'* 
M nndra’s name, and that tlie loaso ih invalid , 'i'ho aJ>pollaut^M 
easG3 is that tho hrotliors_, Jainti and Suiaip, hold a ll tlio pro|)crty 
recorded in  their uamea m  nicnil)OrB of a jo in t fam ily  ; that on  
the death of Jainbi the wholo passed to San ip  Nartiin, on tho 
latter’s death to T rilok i Narairi, and on his death to the a p p e l­
lant who has heon in undisputed possoRHion for m an y years. 
The respondent’s ease is that the doereo of 1.874 operated to  
sever the interests of K a li  Prasad^ R a m  (Jharaii and La(,thhmi 
P r a sa d ; that each took a one-third eharuj Ijaehhm i Praaad  
taking one-third for him self and his two sons j that Jainti P rasad  
and Sarup N arain  each took a separate interost under tho w ill o f 
their uncle, K a li Prasad, and under tho dead of g ift  exeeuted by  
their grandfather, with the result that the interest o f  Jainti, whicdi 
is the property now in dispute, passed on his death to his -widow, 
M usam m at M undra.

The first question is as to tho effect of the denroc! of 1874;» 
There is no doubt that the decree operated to Hover tho BhaixJ of 
K a li Prasad from the shares of the rest o f tho fa m ily . T h e  
appellant referred to the decisions in DuTgn Dai v, Bidmdkuud
(1) and Balkishen M s  v. M m  N'lmUn BnhM (2), and contoiidod  
that as shares were not actually allotted by the dooroo to l ia m  
Charan and Lachhmi Prasad, tlioso two Bhould Ijo held to havc%, 
remained joint in estate, Tho respondent referred tho case o f  

(1) (1908) I. L. B., 29 All, 98. (2) (ICĈ i) I. X*. B., I'O Calo., 788.
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Ram Pershad Sin^jh v . Lakhpati Koer (1 ), and contended tliat 
R a m  Charan and Lachlim i P rasad  sbould lio regarded having  
held separately after tlie deereO;, because in order to determine  
t ’.ie shares o f K a li  Prasad it was necessary to determine the 
shares o f R am  Charan and Laehhm i P rasad, and be,cause the 
evidence shows that they held their shares separately after the 
decree. They m ight, no doubt, have elected to remain in  union, 
bu t the evidence shows that they did not. Earn Charan, as 
already stated, transferred his shares to his grandsons, and there 
is other evidence to support the view  o f the lower appellate 
court that R a m  Charan held a separate share after the decree o f  
1874 .

The second and m ost im portant question in this ease is whether 
Jainti P rasad and Sarup N a ra in  took  separate interests under 
the w ill and deed of gift, as contended by the respondents, or took  
the property as undivided co-parceners, as contended by the 
appellant. T he latter does not suggest that the two brothers took  
the property as joint tenants in  the sense o f the English law . H e r  
learned advocate relied p rin cip ally  upon the decision of their 
Lordships o f the P rivy  C ouncil in  Venkatayyamma Oarii v. 
Venhataramanmjijamma Bahadur Garu (2). T hat case does 
not appear to me to have any real bearing on the question which 
we have to decide. There the question was whether the sons of 
a  daughter who were m em bers of a  jo in t fam ily ^vith their 
father and. had succeeded to their m aternal grandfather’s estate 
on the death of their mother, took the property as undivided  
co-parceners (i.e. jo in tly ) or as tenants in  com m on. I t  has 
been pointed out b y  the M adras H ig h  Court, see Karupp'xi 
WaoMar : v . Bm haram rayanan Ghetty (3 ), that that decision  
cannot be regarded as la y in g  dow n a rule that a ll property  
com ing to tw o or more parsons who happen to be members o f  
a jo in t  fa m ily  is taken by them jo in tly , i.e. witii iho rights o f  
co-parceners in  a join t fa m ily . M oreover, wo have to deal hero 
n ot with succession oa an intestacy, to  which alorio t'lo ruling of 
the P riv y  Council can be ax>plied, but to a ease o f property 
“IliS^ing under a w ill and a deed o f g ift. T h e naturo of the interests 

« ,
(3) (1902) I. h. 80 Oalo.^231. (i') (1902) I. L. 25 Mad., 678.

(3)»(1903) I, L. B., 27 Mad., 300.
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1911 taken by tlio two brothers depends upon the language of the 
\nll and deotl o f and, if the language k  am bigu ous, upon  
any presumption or rule o f construction that may bo applicahlo  
to such doeuments. Thnro is nothing oithor in  tho w ill or tho 
deed of g ift which gives any iadioation as to whether tho fnstator 

cUmier, 3. qj. doiior intended that the bwo brothers should hold as undivided  
co-parceners or as tenants in com mon with separate interests, 
TliGro are cases, e. g., Vydinada  v . Nagmnmal (1 ) and Man- 
Jcamoict Kunwar v. Balkishan Das (2 ), in which it has been hold 
in  accordance with a rule of E n glish  law that a g ift  or boquost 
to two persons wifchouti more creatos a jo in t tenancy^ Im t tlieir 
Lordships o f fche .t^rivy C ouncil luive disapprove<l o f  tho 
application o f this rule to tho w ill of a H in d u  and have o])sorv6d 
that the principle of jo in t tenancy is unknown to H in d u  la w ' 
except in the ease of eo-paroonary botwoon the m om bors of 
an undivided fam ily ; Jogeswar Navai'n Dm  v . Uam Ghandm 
Dvftt (3). A s  regard m ay be had to surrounding eireum stanees 
in  order to ascertain the m eaning o f the testator in tho one oaso 
and of the donor in  the otherj the learned advocate fo r  tho 
appellant has relied upon the fact that tho brothers wore at 
the time o f the gift and w ill members o f a  joint fa m ily  and has 
pointed out that this circumytance was relied upon by this C ourt 
ill  the case of Manhamnco Kunwar v . Balhlsh/m Das (2 )  as a 
reason, for holding that a  jo in t tenancy had been created b y  a  
deed of g ift. The respondent’s learned va k il contended that the  
authority of the last m entioned case w as much weakened by the 
erroneous application of a rule of E nglish  conveyancirig to the 
construction of a  deed o f g ift executed by a H in d u , and he 
leferred to a later case of Oopi v . Jaldham  (4 ), in which, 
follow ing a decision of the P rivy Council, one o f the same Judges 
declined to apply that rule to the construction o f a w ill executed  
by a Hindu. Tlie learned vakil referred also to  the ease o f  B&i. 
Diwali V. Patel Bechar&M (5 ). There, property had been given  
to two brothers who were mem,bei’s of a jo in t ^H indu fam ily , 
One died leaving a widow, and it was held that she was

(1) (1888) I. li. R , 11 Mad., 238. (3) (1896) 1.1/. B., 28 Oftic,, 670.
(2) (1905j r. L. B„ 28 All,, 38. (4) (1910) I. L. B.> &8 All., il,

(5) (1903), I. L. B., 445,
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entitled to half the property  
f%cts o f the present case are 
suggested that, as this Court 
Kunwar  v . Balkishcm Das (1)

as heir o f her 
very much the

husband. The  
same. I t  was 

in  the case o f Mankamncn 
relied upon  the fact that the 

donees were liv in g  as undivided co-parceners as a reason  
fo r  holding that the donor intended that they should hold  
the property passing to them under the deed o f  gift, in the same 
m anner we should give the same weight to a sim ilar circumstaioee 
in  the present ease. T h at w ould not be a proper w ay o f using  
a reported decision. O ne document cannot be construed by  refer­
ence to decisions on other documents executed in different cir­
cumstances and containing different language. W e  m ust defcer- 

jn in e  for ourselves what weight should be attached to the fact that 
the tw o brothers, Jainti P rasad and Sarup N arain , were liv in g  in  
union when the w ill and deed o f g ift  were executed in  their 
favou r. I t  w as suggested that a passage in the judgem ent o f the 
P riv y  C ouncil in  Jogeswar Narain Deo v . Bam  Ohandra Dutt
(2 ), to the effect that the principle o f jo in t tenancy is unknow n  
to the H in d u  law  except in  the sense o f co-parcenary between  
the m em bers o f an undivided fam ily  recognizes the possibility  
of property being given or devised to two or more H in d u s to be 
held by them in  co-parcenary under the H in d u  law . B u t the 
context shows that nothing of the kind was intended or contem ­
plated. Their Lordships were considering only the incidents 
of the right of survivorship between jo in t  tenants under the 
ISnglish law . There seems to be a difficulty in  treating a g ift  
or devise o f  property to tw o m em bers o f a  jo in t fam ily  as g ift  or 
devise to  them o f property to be held as undivided co-parceners, 
fo r , as pointed out in  the case o f Bai Diwali v. Patel Bephardas
(3 ), such a  devise or g ift w ould create interests in  favour of the 
issue o f the donees who m ight be unborn at the tim e o f  the g ift  
on  the death o f the testator. I  see no reason whatever for  
supposing that either R am  Charan or K a li  Prasad intended that 
an y children that might be born to either of the brothers should 
on  their birth acquire an interest in the property. I t  m ust be 
r m e m b e re d  that the two brothers were at the time jo in t  with

Cl) (lOOd) L L- B., 23 AIL,'la (2) (1890) I. L. R , 23 Otilo.j 670,
'  (3) (1902) I. L. B., 20 Bom., 4d5.
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19H their fatlici'j Ijaohhnii .Prasad, and othorHj and tlio fact that; the 
gift and devise wero iiiado to them only suggests tliat tiioi‘0 wag,. 

Dobaih infeaYitiou U) liewcftt any othev mcmUcTS ol; t.lio jo in t fam ily
3IOH0EA •svliether then in oxisteuce or to bo Ijorn thoroaftoi*. I t  m u«t also
DoBAijsr. rememl)ored that Kara (Jliarau had already given  Homo pro­

perty fc;;> Lachhm i Prasad to bo held hy him soparatuly. In  
the cireumstaiiees I  am unaldc to CDme to thu r^ont3luaion that 
either K a li Prasad or Rtt.m Charari intended that t'lo tw o hrothors 
should hold tho j)ro|>erty given to thtmi as nudividcul co­
parceners. The fnct that tho two lirothers wcru jo in t is n o t in
m y opinion a sufiieiciit reason, in tho present easOj fo r  holding
that the donor and testatijr intended thaf; they should liold tho 
property a« undivided eo-parecnorH. 'I.lio lo^'or appellate court 
held that tho Ijrofchers took in Bovi*ralty, and I  am noii satisfied 
that that decision is eri'onotins.

The question of lim itation is disposed of by  tho finding of 
the lower appellate court that_, thougli thorc is no good cviclonco 
o£ possession on tiio part o f M usam niat M undra, there is 
no good evidence that hor relatives ovor hold adversely to  
her.

I  would dismiss the appeal with eost.s.
KAPvAJfAT H u s a in , J .— I  agroa.
By  THE C ou nT .— Tho appeal is dismissed with eosis,

Appatl dism îssed,.

676 THE INDIAN LA.W BErOllTSj [VOL. XXXlll,


