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For the above reasons we allow the appeal in part and in lien 1911
of the decree for possession of the property we declare that the 5oo———
transfers made by the Muhammadan defendants in favour of the Mo
UHAMMAD

Hindu defendants arc invalid. As the appeal has in substanec Apv Nasan.
failed and the point on which the decree has been modified was
not taken in the grounds of appeal, we direct that the appellants
pay the costs of the respondents.
Appeal dismissed.

Before Mr. Justics Earamai Husain and Mr. Justice Chamier. 1911
KISHORI DUBAIN (Priintirr) 9. MUNDRA DUBAIN iunp ANoTEER (DEPEN- May 18.
DANTS).*

Construction of deewment—Will—Gift—Property given o two brothers who were

. Joint—Nature of estale taken by brothers—Hindu law,

Where property is given or devised, without specification of the individual
interests of the recipients, to persons who are members of & joint Hindu family,
it does not follow that they take such property as joint property, the prineiple
of joint tenancy being unknown to Hindu law save in connection with the joint
Hindu family, Jogeswar Narain Deo v. Ram Chandre Dwtt (1), Bai Diwali v.
Patel Bachardas (2) and Gopi v, Jaldhara (8) referred to, Mankomna Eunwar
v. Ballishan Das (4) doubted,

Tre following pedigree explains the position of the parties

to this appeal and other personsto whom reference will be made :—

RAM CHARAN DUBE.

(died June 1878).
|
|
| |
Deoki Nandan Kali Prasad
= Sonkali. ] (died March 1887),
Lachhmi Prasad.
|
BSarup b%amin. Jainti Prasad

(djed 1889)==
Mundra, defendant.
Triloki (died 20th April 1008)
—=Kishori, plaintiff.

Deoki Nandan died in his father’s lifetime. Kali Prasad was
alleged to have become a fakir, but" he returned and filed a suib

Anren] No. 930 of 1010 from a decree of F. D. Simpson, District
Cy b of August, 1910, reversing 2 deoree of Gury
ate Judge of Gorakhpur, dated the 23rd of

o

Judge of i it e hay B
Erasad Dube, Additional Subord
Maroh, 1910.
1) (1896) I.I. R, £8 Cale., 670, (3) (1910) I L., R,, 33 AIL 41,
E‘a) ((1902) J.L.RB, 26 Jg',’om’., 445,  (4) (1904) L L. R, 28 All, 88.
\ i
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for partition, in which a deerce was made oun tho Gth of Junce
1874, giving him a one-third share.. Jainti Prasad died in 1881)
and after him Sarup Navain continued in posscasion. ITe was
succeeded by his son Triloki, and the latter by his widow Kishori.
Mundra, the widow of Jaintl Prasad, axeenfod a lensge of two
villages, Misraulia and Cular Dahar, elaiming that they wore
her hushand's self-aoquisition.  Sho seb up a gift by Ram Charan
and a will of Kali Prasal in favonr of the two Drothers.
Musammat Kishori then filed the present suib o have the lease
sob nside, alleging that these doecuments had mever Teen given
effect to, and that the brothers had taken the esdute jointly in the
natural course. The court of firsh instanee held that Jainti
Prasad and Sarup Navain were joint 3 that the gift was of no
opevation, as Ram Charan was jointwith them, and that they wire
the natural heirs of Kali Prasad. The defendant appealed,

alloging that the hrothers were not joint, as they used to live

separately, The District Judgoe held that the property had heen
held in severalty, as therohad heen a gife.  As mulation did nob
correspond to the actual sharves, there must havo heen family
exchangos and transfers of the properby.
appealed.

The Hon'ble Pandit Sunder Lal (with him Dr. Setish

Chandrs Banerji and Munshi Govind DPrugud, for the appdd-
lang ¢

The plaintiff

The whole property was joint and ancestral. The will and
the deed of gifi were exceute:], but had nover heen given effceh

. bo.. The property had dovolved in the natural conrse, The will

of Kali Prasad merely deelared his natural heirs to ho heirs. 16
simply said jo bhatijyen hemare hiin waris o P qiyam
karke Uikl defe hain’  The gifi Dy Ram Chaean was mvalid
because the property was joint family proporty. There was no
specification of shaves even. Thore was no ovidence ns fo any
partition in the family save that about Kuli Prasad’s.  This wus
comprised in the deereo of the Gth of § une, 1874, whieh merely do-
fined his share as one-third, This partition counld only he effoctive.
as between the brothers, hut would not affect the hrothor’s H()ll;i.
Therefore Sarup Narain and Jainti Prasad continued to heo Jjoint.
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There may have bexn parbitionasbetwesn Kali Prasad and Ram
Charan, but there was no partition inter se between Ram Charan
Lachhmi Prasad and Lis sons. Probably Lachhmi Prasad was
alive on the date of the gifs by Ram Charan. There can be only
two theories in the case. 1lither on the partition by Kali Prasad,
the rest of the family continued joint, or there was also a division
Letween them consequent on the partition. 'Assuming that there
was this fresh partition, Lachhmi Prasad would have got his
shave of the proporty, and that share would be joint as between
him and his two suns, and Ram Charan’s own share would
descend to them as joint property. 'The decree of the 6th of
June, 1874, was also in the plaintiff’s favour, because it also did
not specify any shares except that of 011e~th11d awarded to Kal
Pragad.

The question is whether Jainti Prasad and Sarup Narain were
joint when Jainti Prasad died. No actual partition between
them was proved as a matter of fact. The court of first instance
found that they were joint. The lower court did not go into
the question at all. If there was no actual evidence of parti-
tion, there was no inferemco of partition in law. Assuming
that Ram Charan and Lachhmi Prasad got one~third each,
Lachhmi Prasad’s one-third share would be joint as between
Sarup Narain and Jainti Prasad. There was no proof even
that Sarup Narain and Jainti Prasad were born at the time of
the partition suit, Therefore Lachhmi Prasad and his sons
were joint, and as between the sons there was no parti-
tion, »

Lachhmi’s intorest was inherited jointly by his sons and be-
came joint property. In any case, the two villages, Misraulia

and Gular Bahar, would be joint property, and these very vil-
lages had hbeen leased out by the respondent. There was no

specification of shares in the will by Kali Prasad. The whole
property was thercfore given jointly to two members of a joint
family, and would descend to them as joint properby; Venkay-
Jamms Gurw v, Venkataramanyyamma Buhadur Gorw (1).
"This was a very strong case, and it did not accept the Allahabad
ruling on the pomt thourrh the latter was so reasonable, The

(1) (195:)2) I L. R, 26 Mad., 678 (85),
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Privy Council held that under an intestacy, daughter’s sons
would take jointly. Not only the suns of one daughter, bub the
sons of several danghters residing in several familics ab several
places would allhold a joint estate in any property that descended
to them, and that property would possess all the ncidents of
joint family property. Their Lordships of the Privy Council
overruled Jasoda Kver v. Sheo Pershad Simgh (1), which had
laid down that if any property that was not joiut property came
into the possession of joint members of a family, it would not
he joint property. '

This ruling applies if there is no scparate specifieation
of shares, ie. if the gift or sale be made juintly. I may
refer t0 the ease of a joint purchase. 'Lhis is tho case of
a joint gift. These are modes of acquisition of property.
The ordinary presumption of Hindw Law is in  favour
of jointness, The instance of the funds being scparate only
rebuts that presumption. If there are six members in a
joint family property given only to thres or four, would it be
joint as between thesc three or four. There is no gotting out of
the Privy Council case. The facts are almost parallel, Pro-
perty is held here jointly. Sons and nephews may wnot be
co-owners, yet they hold it jointly. The contrary must be
shown by him who alleges separation. No difforence can he
made, because persons in the ascending or descending line do

~ mot share in the joint property ; Radhabai v. Nanarav (2),

Mankamna Kvnwar v. Bulkishan Dus (3), Durga Dei v,
Balmakund (4) and Ram Pershad Singh v. Lukhpati Koer
(). ‘

- The course of conduct later on in the family would show
the devolution of the property. If was not necessary for the
plaintiff to prove adverse possession. She suceecded to it in
the natural course. It was alleged that there was no denial of
defendant’s title before suit. It was unnecessary, because defend-
ant was not in possession, and it only became necessary when
she executed this lease. If Ram Charan, Lachmi Prasad, and

1) (1889) L L, R, 17 Cale., 83 3) (1905}
. w83, $ L LR, o 88,
(4) (1879) I L. R,, 8 Bom., 151 (168), - éfs)’ ((1,903) 1. 1If %.’ ég ﬁg.' gg
(6) (1902) L, L. R,, 80 Calo,, 951 (264). '
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his sons were joint, the latber succeeded to the properby by
inheritance and held it jointly. If pavtition was assumed, the
interest of Liachhmi Prasad was still joint with that of his sons,
and the share of Ram Charan came fo them jointly; as also did

Kali Prasad’s interest in his share. The villages under lease -

were covered neither by the gift nor by the will. They devolved
on the plaintiff, and the defendant had no title. The lease was
invalid in law,

Babu Surendre Natlh Sen (with him the Hon’ble Pandit Mot
Lal Nehrw) for the respondents :—

The decres of the 6th of June, 1874, was not a mere declara-
tory decree, as it contained a partition of revenue-paying property.
"The terms of that decree themselves show that it was a partition
decree. It was passed on two suits for partition, one against
Ram Charan and one against Lachhmi Prasad and the widow of
Deoki Nandan. A decree for one-third would never have been
passed unless there had been persons in the suit representing
particular units of the family. The nature of the tenancy was
converted from joint tenancy to tenancy in common as soon
as the court had to determine a share. It was not necessary for
the decree to separate Liachhmi Prasad and his two soms.  The
ruling in 29 Allahabad does mot affect the case. So loug as
Ram. Charan’s share was not determined, Kali Prasad’s could not
be found. Ience the shares of both Ram Charan and Lachhmi
Prasad had to be found. In 29 AlL, 93, haltf had been given to

uncle and half to his brother’s two joint sons, it was not neces-

sary thove to determine the shares of the two sons. They were
treated merely as members of one branch. The same principle
applies here; Balkishen Duas v. Rum Narain Sehw (1). Kali
Prasad did not continue joint even after the decree, because the
will declared that he was the sole and absolute owner, and he
executed. a sale deed to Ishri Prasad of one-third of his oWz one-
third share on the 14th of August, 1874.
I would invite the atbention of the Court to the gift of Ram
Charan. The gift militates against the theory of jointness.
“What could be the ostensible object of making a gift to his
natural heirs, who were g,lready members of a _]omt family ? The

M\ 1903; L L B., 30 Calc,, 788 (750),
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partios to the decree constitutad the aggrogatic units of tho joing
tumily ; Parsotum Ruo v Radha Bai (1), As to the caso of
daughters, the goneral rule was (hab danghlbors ook a joing
estate, and if one of them died, her sons coulld not succoed as
against the others.  Theve wus no question of Hinda Law, bug
entively of construciion; Sreamnully Sovrjuemaney  Ihissu v,
Denobundos Mullick (2). One should look bo the surrounding
cireumstancos only if thore was an ambiguity in constraction,
In 1873, the testator could have no aniicipabions thab Jaint
Prasad wounld die young, hesawso if Jaintl Prasuwl would have
left any children, they would nob inherit, A preswniplion of
joint tenaney existod in [lindu Law bubnow in Fuglish Law. 1
would be a quustion of consbruction in cach case, and would nok
be held joint merely bocause the donces happenod to be joinky
Vydinade v. Nagwmmal (3). Fhove was o condlich of judicial
opinionon this point, till Jogesw v Nwrwin Deo v. Towm Chandro
Dutt (4), which overewled LL Maud., and held that documents were
to be subject to natural interpretation and vot to bechnical rules
of Ynglish law. Rewun Persad v. Musswmat Budloe Berby (8),
Mankammnu Kunwar v, Bubliishuwn Des (6), Gope v. dildharg
(7), Bleobuw Turini Debya v, Powry Lull Sungul (8), B Diwali
v. Patel Bechardas (9) and Kurwppwi Nueliur v. Senkaran-
rayanan Chetly (10) were also cited.

As to the argument that the documonts had not been given
effect to, there was a clear finding of fact in tho judgoment of the
lower court, and this ground could rtot be urged in second wppoul,
The two villages of Misraulia and Gular Bahar were mercly
reclaimed jungle and so had not been mentioned by naume in
the deeds. Their Lordships had to look at the deod of gifs
ouly by itself; Zohuran v. Rehim (11). Mero conbinuity of
possession was not adverse possossion.  Tho lattor had not Leen
proved, ;

Munshi Govind Prasad, in reply.

(1) (1010) 7 A, T, J., 451, (450). (6) (1905) I, T, R., 28 AlL,, 28,
(2) (1857) 6 Moo, L. A,, 526 (550). (7) (1910} L 1., R, 83 AlL, 41
(8) (1888) L L. R., 11 Mad,, 256, (8) (1807) 1. L R, 24 Cale., 646, (664).
(4) (1896) I, L. R, 23 Cale., 670, (9) (1902) 1, L., R., 26 Bowm,, 445,
{8) (1846) 4 Moo, I, A,, 187, (10) (1903) 1. L, R., 27 Mad., 300,
: (111 (1909) 8 A, L. T.5:247.
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CuaMIER, J—The following pedigree explains the position of
, the parties to this appeal and other persons to whom reference
will he made :—

RAM CHARAN.

Kali Prasad, Taebhmi Prasad, Deoki Nundan=
. Musammat Sonkali,

Jainti Prasad=
Musammat Mundra
(respondenty.

arup Narain,

Triloki Narain==
Musammat Kishori
(appellant).

Atter the death of Deoki Nandan, whichoccurred many years
ago, Ram Charan, his sons Kali Prasad and Lachhmi Prasad,
and his grandsons  Jainti Prasad and Barup Narain conssituted
a joint family. In 1874, Kali Prasad brought suits against
Ramna Charan, Liachhmi Prasad- and Sonkali for partition and
possession of his share in the family property and obtained
dcerees which established his right to possession of a one-third
share. In Angust, 1876, Kali Prasad made a will whereby he
left his shares in the villages Katyalu, Bisauli, Kanura and
Badhya, to his nephews, Jainti Prasad and Sarup Narain. In
January, 1878, Ram Charan exccuted a deed of gift whereby he
transferred to the same two persons his ancestral and aequired
shares in the four villages mentioned above and other property. All
the males in the family have died. The dates on which they
dierd are not material.” It is only necessary to state that Jainti
Prasad predeceased his brother Sarup Narain, and on Jainti’s
death mutation of names in respect of the shares standing in his
‘name was madoe in favour of the respondent, Musammat Mundra.
Ouw the death of Sarup Narain, mutation of names in respect of
the property standing in his name was made in favour of his
son, Triloki Narain, and on the latter’s death in favour of the
appellant, Musammat Kishori. It may be mentioned here that
Musammat Sonkali was at one time recorded with Jainti and

dators of shares in two villages called
*~ which scems to have puzzled
the lower appellate comtﬂ The explanation is to be found in
the deed of} gift exesuted, by’ Ram Charan, whereby he gave his
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1911, shares in ecrtain jungle land o Musammat Sonkali for lifo and
emome . thereafter to his two grandsons. That land, as the lowor appol-
Domix  late court has shown, is mow known as Misranlia aud Gular
Mugiwm Bahar.  With tho oxeeption of theso two villages the whole of
DUBAIN. - the property in tho six villages with which we are concorned in

Chamier, J.  the present casc was for many years vecorded in the names of
Jainti Prasad and Savup Narain.

The respondent, Musammat Mundra, having made a lease of
her recorded shaves in two of tho villages in favour of tho vespon-
dent, Mahant Beni Bibikanandgir, and having in oflier ways
shown that she intended to elaim a widow’s esbabe in the property
recorded in her name, the appellant hrowght the suil out of which
this appeal has avisen, claiming a declaration that she is the
owner and in possession of fhe property recorded in Musammas.
Mundra'’s name, and that the lease is invalid. The appellant’s
case is that the hrothers, Jainti and Sarap, held all tho property
recorded in their names as members of a joint family; that on
the death of Jainti the wholo passed to Savap Narain, on tho
latter’s death to Criloki Narain, and on his death to the appel.
lant who has been in undisputed possession for many yoars,
The respondent’s caso is that the deereo of 1874 oporated to
sever the interests of Kali Prasad, Ram Charan and Tachhmi
Prasad ; that each took a one-third share, Tachhmi Prasad
taking one-third for himsolf and his two sons ; that Jainti Prasad
and Sarup Narain each fook a separate interess under tho will of
their uncle, Kali Prasad, and under tho deed of gift execcuted hy
their grandfather, with the result that the interest of Jainti, which,
is tho property now in dispute, passed on his death to his widow,
Musammat Mundra.

The fivst question is as to the effoct of the deere: of 1874,

There is no doubt that the decrer oporated to sover tho share of
Kali Prasad from the sharves of tho rest of tho family. The
appellant referred to the decisions in Durge Dei v. Bulmakund
(1) and Balkishen Dus v. Bovm Nurain Sl (2), and contended
that as shares were not actually allotted by the deerov to Ram
Charan and Lachhmi Prasad, theso two should be held to have.,
remained joint in estate. The respondont referred to tho case of
(1) (1908) L. L. R, 99 AlL, 98,  (2) (1009) T, L. B, £0 Calo., 798,
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Ram Pershad Singh v, Lakhpati Koer (1), and contended that
Ram Charan and Lachimi Prasad should be regarvded as having
held separately after the decree, because in order to detcrmine
the sharves of Kali Prasad it was necessary to determine the
ghares of Ram Charan and Lachhmi Prasad, aud because the
evidence shows that they held their shares separately after the
decree. They might, no doubt, have clected to remain in union,
but the evidence shows that they did not. Ram Charan, as
already stated, transferred his shares to his grandsons, and there
is other evidence to support the view of the lower appellate
court that Ram Charan held a separate share after the decree of
1874.

The second and most important question in this case is whether
Jainti Prasad and Sarup Narain took separate interests under
the will and deed of gift, as contended by the respondents, or tock
the property as undivided co-parceners, as contended by the
appellant. The latter does not suggest that the two brothers took
the property as joint tsnants in the sense of the English lasw. Her
learned advocate relied principally upoun the decision of their
Lordships of the Privy Counecil in Venkatayyamma Gary v.
Venkataramanayyamma Bohadur Gary (2). That case does
not appear to me to have any real bearing on the question which
we have to decide. There the question was whether the sons of
a- daughter who wore members of a joint family with their
father and had succeeded to their maternal grandfather's estate
on the death of their mother, took the property as undivided

co-parceners - (i.e. jointly) or as tenants in common. It has -

been pointed out by the Madras High Court, see Karuppi
Nochiar v. Sambaranvrayanan Chetty (3), that that decision
cannot be regarded as laying down a rule that all property
coming to two or more parsons who happen to be members of
a joint family is taken by them jointly, i.e. with ihe vights of
co-parceners in a joint family. Moreover, we have to deal here
not with succession on an intestacy, to which aloue the raling of
the Privy Council can he applied, bub to a case of property
"Iﬁv:ésing under a will and a deed of gift. The nature of the interests
(3) (1902) L L. R, 80 Calo.~231,  (2) (1902) L L, R,, 25 Mad., 678,
(8)8(1903) 1, L, R, 27 Mad., 300,
92
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taken by tho two brothers depends upon the language of the
will and deed of gift, and, if the language is ambiguous, upon
any presumption or rule of construction that may be applicablo
to such documents. Thero is nothing eithor in tho will or the
deed of gift which gives any indication as to whether the fostator
or donor intendod that the bwo hrothers should hold as undivided
co-parceners or as fenanls in common with separate intorests,
Thero are cascs, e, g., Vydinada v. Nugammal (1) and Man-
Lamne Kunwar v. Balkishan Das (2), in which it has heen hold
in accordance with a rule of Fnglish law that a gift or hoquost
to two persons withoub more ercatics a joint tonaney, bub their
Tordships of the Privy Council have disapproved of  the
application of this rule to the will of a Ilindu and have observed
that the prineiple of joint tenancy is unknown to ITindu law’
except in the case of co-parcenary hetwoen the moembers of
an undivided family ; Jogeswar Narwin Deo v. Bam Chundra
Dutt (8). As regard may be had to sarrounding ecircumstances
in order to ascerbain the meaning of the testator in the one casc
and of the donor in the other, the learned advoeate for the
appellant has relied upon the fact that the brothers were ab
the time of the gift and will members of a joint family and has
pointed out that this cireumstance was relicd upon by this Court
in the case of Munkamna Kunwar v. Ballishan Dus (2) as a
reason for holding that a joint tenancy had Dbeen created by a
deed of gift. The respondent’s learned vakil contended that the
authority of the last mentioned case was much weakened by the
erroneous application of a rule of English conveyancing to the
construction of a deed of gift executed by a Hindu, and he
referred to a later case of @Gopi v. Jaldhura (4), in which,
following a decision of the Privy Council, one of the samo Judges
doclined to apply that rule tothe construction of a will executed
by a Hindu. The learned vakil referred also to the case of Bai

" Diwali v. Putel Bechardus (5). There, property had been given

to two brothers who were memboers of a joint Hindu family,
One died leaving a widow, and it was held that she was

(1) (1888) I T. B, 1L Mad., 258, (3) (1896) L L. R., 28 Cale., 670,
(2) (1905) T. L. R., 28 AlL, 38, (4) (1910) I. L. R, 23 All, 41,
(5) (1902), L L, R,, 40 Bom,, 446,
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entitled to half the property as heir of her husband. The
facts of the present case are very much the same, It was
suggested that, as this Court in the case of Mankemna
Kunwar v. Balkishan Das (1) relied upon the fact that the
donees were living as undivided co-parceners as a reason
for holding that the donor intended that they should hold
the property passing to them under the deed of gift, in the same
manner we should give the same weight to a similar circumstance

in the present case. That would not be a proper way of using -

a reported .decision, One document cannot be construed by refer-
ence to decisions on other documents execﬁtgd in different cir-
cumstances and containing different language. We must deter-
_mine for ourselves what weight should be attached to the fact that
the two brothers, Jainti Prasad and Sarup Narain, wereliving in
union when the will and deed of gift were executed in their
favour. It was suggested that a passage in the judgement of the

Privy Couneil in Jogeswar Narain Deo v. Bam Chandra Dult

(2), to the effect that the principle of joint tenancy is unknown
to the Hindu law except in the sense of co-parcenary between
the members of an undivided family recognizes the possibility
of property being given or devised to two or more Hindus to be
held by them in co-parcenary under the Hindu law. DBut the
context shows that nothing of the kind was intended or contem-
plated. Their Lordships were considering only the incidents
cof the right of survivorship between joint fcnants under the
"English law. There seems to be a difficulty in treating a gift
or devise of property to two members of a joint family as gift or
devise to them of property to be held as undivided co-parceners,
for, as pointed out in the case of Bui Diwali v. Putel Bechardas
(8), such a devise or gift would create interests in favour of the
issue of the donees who might be unborn at the time of the gift
on tho death of the testator. I sec no reason whatever for

supposing that either Ram Charan or Kali Prasad intended that -

any children that might be born to either of the -brothers should

on their birth acquire an interest in the property. It must be

remembered that the two brothers were at the time joint with
L]

(1) (1904) LT R, 28 ALL,38._ (2) (1896) L. L B, 28 Calo,, 670,
(8) (1902) L L. B, 25 Bo,, 445.
~
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their father, Lachhmi Prasad, and others, and the fact that the
gift and devise were made to them only sugwosts thab thore wagy.
1o inbention to beuelit any other members of the jeint family
whether then in existence or to be horn thoreafter. Lt must also
be remembered that Ram Charan had alveady given some pro-
perty to Lachhmi Prasal to he held by him separately. In
the circumstances I am unable o come to the conelusion that
either Kali Prasad or Ram Charan intendod that the two hrothers
should hold the property given fo them as undivided co-
parceners, The fact that tho two hrothors weee joint 18 not in
my opinicn a suflicient reason, in tho present caso, for holding
that the donor and testator intended that they should lold the
prepoerty as undivided co-pareeners.  The lower appollate court
held that the brothers took in severalfy, and I am nol sabis(ed
that that decision is erroncous.

The question of Hmitation is disposed of by the finding of
the lower appellate court that, though there is no geod evidence
of possession on the part of Musammat Mundra, there is
no good evidenee that her relatives over held adversely to
her. )

I would dismiss the appeal with costs.

Karanar Husarn, J.—I agroo.

By 7ur Court.—The appeal is dismissed with cosis.

‘ Appeal dismissed,



